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PREFACE TO SECOND EDITION. 



This book, as previously published, was neither 
arranged in chapters or sections, nor did it contain 
an index. The present edition retains all the origi- 
nal text, but re-arranged and divided into chapters 
and sections. An index has been added; also 
marginal notes and references to authorities; where 
may be found a fuller discussion of the doctrines 
stated. No cases have been cited, as it was not 
deemed expedient to enter upon such an endless 
field. The effort has been to improve the ar- 
rangement of the book, and to facilitate reference 
thereto, and at the same time not materially to in- 
crease its size. The work, such as I have made it, 
is subinitted to an indulgent professional public, in 
the hope that it may in some measure satisfy the 
inquiries and lighten the labors of the student, as 
weU as prove useful to the practitioner. 

William Millee. 

Chicago March, 1879. 

(iii) 



PREFACE TO FIRST EDITION. 



There is scarcely a phrase in the English lan- 
guage which has more completely passed into a by- 
word of contempt, than that of special pleading ; 
yet the persons who have devoted most time and 
labor to the examination of the system designated 
by that phrase, have bestowed upon it the highest 
eulogies. These opposite opinions of a science, en- 
tertained by the public and by its professors, are 
probably both, to a certain extent, correct. They 
owe their origin, like the opposite opinions as to 
the color of the shield, to the different points from 
which the subject is observed. Special pleading 
was intended to ascertain the controversy between 
litigants, and to refer that controversy to the proper 
tribunal. It was invented by men, doubtless of 
acute and powerful intellect, but trained in the 
cumbrous and barbarous learning of a barbarous 
age. Their invention partook of the character of 
their learning — of tlie character of their age. They 
often took a circuitous course to an object which 
might have been better attained by a direct one. 
Sometimes forms were introduced for no very good 
reason, and sometimes for a reason which in time 
ceased to exist. But when once introduced, they 
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were continned for no other reason than that they 
existed. 

Those who devoted themselves to the study of 
pleading, were struck with admiration, of the pre- 
cision with which it produced its effects, and of the 
subtlety with which its means were generally adap- 
ted to their ends. Those who did not so devote 
themselves, saw only the cumbrous forms, and the 
contrivances introduced, as it seemed to them, solely 
to perplex the subject. They saw too, that the 
rules of pleading occasionally produced the decision 
of causes upon qiiestions, the connection of which 
with the merits of the case, they could not discern. 
They therefore, in the loose and general way in 
which men sometimes think, confounded special 
pleading with sophistry. Pei-haps the words are 
never used, out of a law book, in any other sense. 

Yet special pleading is the very opposite of 
sophistry. The object of sophistry is to confound 
ideas really different, and then by adroitly substitut- 
ing one of them for the other, to lead the hearer 
to an erroneous conclusion. The object of pleading 
is to prevent ideas from being confounded together, 
and thus to aid the inquirer in the pursuit of truth. 
Clearness of conception and accuracy of expression, 
are its essence. 

It has been, to a considerable extent, proscribed, 
still its ends must be attained in some mode. The 
mode most usually adopted, is to carry the whole 
case before a jury, and separate it into its elements 
by motions or prayers for the opinion of the court, 
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as the questions of law arise on the evidence. But 
courts are not infallible, and civilized men have 
never been willing to trust their decisions without 
the check of a review. It is, therefore, necessary 
to provide some means of revising those opinions. 
The English lawyers, after their usual manner, de- 
vised a fictitious mode of attaining this end. But 
the diiferent form of the judiciary has, in a large 
part of this country, prevented its adoption. 

The object of revision is here attained by means 
of bills of exception. These prevent the entire 
merger of the opinions of the court, in an irreversi- 
ble verdict. But they do not effect that complete 
separation between the decisions of courts and 
juries, which would enable appellate courts to re- 
vise the onewitl^out meddling with the other. This 
induces a necessity of frequent trials. The prepa- 
ration of bills of exception, and the re-trials thus 
produced, take up much time, and contribute more 
than any single cause to the delay of justice in our 
courts of common law. They also degrade the trial 
by jury, by reducing jurymen to the condition of 
puppets in the hands of the court. To point out 
remedies for these evils, is the design of this work. 

The remedies proposed, are the reduction of 
pleading to its essence, clearness of conception and 
accuracy of expression, retaining just so much form 
as is necessary for an outwork to those qualities, 
and its universal employment as the means of attain- 
ing the object, for the attaining of which it was de- 
signed. "When it is reduced to a few principles, 



rill PREFACE 

clearly dedueible from the nature of things, there 
will be no sound reason why it should not be em- 
ployed. And if it can be made the means of accelera- 
ting the progress of litigation, and diminishing the 
burdens by which so many of onr corrrts are now 
weighed down, there will be great reason for its 
employment. Tlie writer, after much reflection, has 
come to the conclusion that such a reform is practi- 
cable, and that the system of pleading, thus im- 
proved, may be made the instrument of attaining 
this desirable object. His ideas he has endeavored 
to develop in this essay. 

Although the work is connected with the science 
of jurisprudence, it is not to be regarded as a mere 
law book, or as addressed exclusively to lawyers. 
The community at large have a very deep interest 
in the subject. Nor is there, in the principles 
brought forward, anything of more difficult acquire- 
ment, or more repulsive character, than in the prin- 
ciples of other sciences. A knowledge of the ends 
to be attained by pleading, of the means adopted to 
attain those ends, and their general eifect, can be 
attained with a moderate degree of labor. This 
knowledge it is the object of the present writer to 
impart. For that purpose he has composed this 
essay, which is directed to the intelligent commu- 
nity at large, and not solely to the members of the 
legal profession. Some pains have been taken to 
divest it of a technical character, and to render the 
subject intelligible to gentlemen whose minds are, 
for the first time, directed to such investigations. 



PREFACE. Ix 

The reader will not be surprised to find, that the 
legal positions are not supported by authorities. In 
works designed as manuals for the student, or as 
aids to the practitioner, authorities are indispen- 
sible. They enable the student to verify and to 
limit the doctrines of his author. They enable the 
practitioner to establish the position he has taken by 
the decisions of former tribunals. But this work 
is not designed for those purposes. The public at 
large, for whose use it is intended, will have neither 
leisure, inclination, nor means, for turning to au- 
thorities. The learned lawyer, who may take it up 
will, it is hoped, find in his own mind evidence of 
the soundness of the principles stated. 

The public attention is now invited to a subject 
which, although not of a striking or brilliant char- 
acter, will not be found to diminish in interest or 
importance upon a close investigation. It is con- 
fined, it is true, witliin narrowJimits, but its effects 
upon the general welfare of the community, are 
more extensive than those who have not considered 
the subject 'imagine. 

A system designed for the separation of complex 
qxiestions into simple points, necessarily deals in 
minute regulations and distinctions. For this rea- 
son, some gentlemen are disposed to pass by the 
whole subject with contempt. To such, the writer 
will quote the words of Bacon — " He who cannot 
contract the sight of his mind as well as dilate it, 
wants at great faculty." 
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PLEADING 
IN CIVIL ACTIONS. 



CHAPTEK I. 

GENERAL VIEW OF PLEADING. 

1. A PHILOSOPHIC inquirer into the various sys- 
tems of Law, by which the nations of the earth are 
or have been governed, cannot fail to 

'^ ill 1 • 1 ilesemblance 

observe the strong resemblance which of systems 

° of Law. 

they bear to each other. The domestic 
relations, and the dominion of man over external 
things, which we call property, are everywhere the 
same, or nearly the same. The eternal principles 
of justice, and the natural rules of interpretation, 
which operate upon the persons, the property, and 
the contracts of men, are everywhere the same. 
Hence arises a great sameness in the law of rights, 
strictly and absolutely considered. The difference 
between various systems of jurisprudence, so strik- 
ing on a superficial view, will, on examination, be 
found chiefly to consist in names, and in different 
modes of doing the same thing. Thus the incor- 
poreal hereditaments of the common, and the serv- 

m 
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itudes of the civil law, are in substance the same, 
although called by different names. They are both 
rights enjoyed by one man in the property of 
another. Thus, too, in different countries, the 
same contract is authenticated by different cere- 
monies, yet it is still, substantially, the same con- 
tract. 

2. It is not meant to assert, that the snbstance 
of the law of rights, is always and everywhere 
identical, but only that the chief difference between 
different codes, is in names and forms. Still less is 
it intended to maintain, that the forms of all systems 
are equally good. On the contrary, no man is 
more deeply impressed than the writer, with the 
opinion, that in form there is much importance; 
much possibility of good and of evil. 

3. Some forms are mere arbitrary ceremonies, 

imposed because it is necessary to decide 

Form what. ^ . . "^ . 

between different modes of proceeding, 
or, perhaps, merely from caprice. Others are 
chosen, because they are adapted to circumstances, 
to the state of society, the manners and habits of 
the people among whom they exist. The change 
of circumstances frequently reduces this class of 
forms to like unimportance, with those first men- 
tioned. Both these classes are liable, by similar 
mutations, to be transferred to a third; that of forms 
positively unwholesome and injurious, because not 
adapted to circumstances. The writer presumes to 
think that there is a fourth class of forms, which 
owe their origin to their peculiar fitness to attain 
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certain ends. This fitness having its origin in the 
nature of things, must continue forever, and the 
form therefore continue important and beneficial, 
while the end is so, that is, if the end is naturally 
important and desirable, forever. An instance of 
this sort is the form of reducing important con- 
tracts to writing. 

4. The professional reader will discover that the 
word form is not used in its technical, but in a 
more enlarged sense — in a sense in which the mode 
of doing anything, which may naturally be done in 
various ways, is regarded as a form — a sense in 
which the word form will include much that is 
usually classed with substance. 

5. The foregoing remarks have been made with 
reference to what is technically called, the law of 
rights; including as well, rights themselves, as the 
modes of acquiring, transmitting and „ ^ . 
relinquishing them. They are equally ^w^,*!'?^ 
applicable to the doctrine of remedies. 

By the word remedies, is to be understood the 
means of redressing an injury sustained by one 
person at the hands of another. Now there is, 
naturally, but one conceivable means of doing this; 
by compelling the wrong-doer either to restore the 
party injured to his former situation, or to give to 
him some equivalent for his loss. There is but one 
means, compulsion, exerted in different modes* 
Compulsion implies force. The operation of pri- 
vate force, where law exists at all, is reduced to very 
narrow limits. The only remedy for wrongs known 
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in jurisprudence, is an application to those entrusted 
with the direction of the public force, for their in- 
terference. The several modes of applying for this 
public interference; the modes resorted to, to ascer- 
tain its propriety, and the modes of actual inter- 
ference, when its propriety has been ascertained, are 
susceptible of great variety. The knowledge of 
those modes, constitutes what lawyers call the doc- 
trine or learning of remedies. This learning is 
altogether conversant in forms, in the enlarged 
sense in which we have explained the word. The 
forms of judicial altercation constitute, everywhere, 
one of its most prominent and important parts. By 
judicial altercation, is to be understood 

Judicial alter- n ■ t i . i n 

cation, the alternate alieffations and denials of 

what. . , . , , . , 

the parties m a judicial controversy. The 
common law, for reasons which will presently ap- 
pear, has subjected these to certain rules, which 
have grown up into an abstruse and intricate species 
of knowledge. A species of knowledge, which it 
has become the fashion to attack with all the weapons 
of ridicule and declamation, and which cannot be 
denied, in some of its parts, to lie extremely open 
to the use of those weapons. It embraces, like 
every other ancient and extensive system of forms, 
some of each of the classes above enumerated. Some 
of its forms were, perhaps, originally capriciously 
adopted, in a formal age. The mutations of times 
and manners, have rendered useless and absurd 
many that were once valuable. The necessary result 
is, that to a superficial observer, the general appear- 
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ance of the whole is somewhat ridiculous. Another 
misfortune of this system, is the irregular and 
capricious mode in which the attempts at improv- 
ing it have been conducted. These attempts have 
been made by judicial and legislative authority. 
Judges, fettered by the necessity of conforming to 
prior decisions, can produce, comparatively, little 
effect in the improvement of legal systems. Of 
legislators it is not disrespectful to say, that of this 
particular subject a majority are profoundly igno- 
rant. 

6. Lawyers, and judges like other lawyers, are, in 
some degree, divided into two parties on the sub- 
ject of this system. Some men, pro- 
foundly versed in all the learning relating judicial 
to it, and it may be, sometimes, very lit- 
tle versed in any other, have looked upon all its 
forms as of equal value. Because the great princi- 
ples upon which those of most importance rest, are 
founded in eternal truth, they have trembled at inno- 
vations on forms, which either originally were or had 
become mere insignificant ceremonies. Other men, 
whose attention had been more drawn to other 
branches of their profession, and who have wanted 
leisure or inclination to become acquainted with this 
subject, have condemned the whole system in a mass, 
and endeavored, as much as they could, to free 
themselves from its weight. The rest of the pro- 
fession have been inclined toward one of the two 
parties, as circumstances induced them. Judges of 
the opposit,e parties have alternately ascended the 
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bencli, and the bias of their minds has affected their 
decisions. Hence, some useless ceremonies have 
been retained and some valuable form proscribed or 
evaded. 

1, Legislative interference with this saltxfect has 
been altogether on what is called the liberal side, but 
has, perhaps, not always been more judicious than 
that of the bench. It has been exerted in three 
modes. First, in abolishing nselesa forms; and 
in this respect there is no ground of complaint, ex- 
cept that others, equally useless, were not abolished 
at the same time. 8ecqnd, in providing that cer- 
tain steps in the progress of a cause should dispense 
with informalities that would have been formerly 
fatal ; and in this respect we can only complain that 
what has been done, has been done by piecemeal 
and at hazard, and not by rule, thereby adding 
somewhat to the difficulty of ascertaining what is 
the law. Lastly, by introducing and extending the 
privilege of amending the proceedings. The last 
class of altercation is, in some degree, to be deplored; 
since it has had the effect of prolonging litigations, 
and of loading our system of judicial altercation 
with the odium of a delay, which is really produced 
by a departure from its principles. 

8. Notwithstanding all tiiis, the system seems to 
the writer, and has seemed to men with whose 
names it would be unpardonable vanity for him to 
connect his own, to contain much intrinsic excel- 
lence. To separate this from the ceremonies with 
which it is overlaid, must be the work^f the legis- 
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lature; but the majority of that body are too igno- 
rant of the subject to act usefully upon it, and too 
much occupied to seek for information in the pon- 
derous volumes in which only it is at present to be 
found. A general view of the subject in which the 
objects and uses of the system should be distinctly 
stated, the useful forms traced to their principles 
and the excresences pointed out, appeared likely, 
under these circumstances, to be useful. This is 
the task which the writer has undertaken. He pro- 
poses, first, to give a slight sketch of the system; 
then, briefly, to explain its terms and its leading 
principles; observe its operation; and, finally, by 
the aid of the light thus obtained, to inquire what 
parts of it may be dispensed with and what legisla- 
tive provisions may conduce to its improvement. 

9. The object of judicial altercation is two-fold; 
first, to apprise the party of the accusation 
against him, or of the answer to the 
allegation he has made; secondly, to .ludiciai 

, ,, , i.i„. . 1 .J altercation. (o) 

apprise the tribunal whicrf is to decide 
the cause, of the true matter in controversy. These 
are its general objects under every system of law, 
but under the common law it has a third object — 
that of ascertaining the tribunal which is to decide 
the question. Where the right of deciding all mat- 
ters in controversy, of whatever nature is com- 
mitted to one tribunal, that tribunal may, with 
comparative safety, be left to collect the subject of 

{a) Stephens' Pleading, 134-136; Lawes' PI., 3; Tucker's 
PI., 1. 
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controversy, from the allesjations of the parties, in 
any manner which it may choose to adopt. But it 
is the glorious peculiarity of the common law that 
it divides controversies into two species. Those 
which are technically called questions of law, relating 
to the rules by which moral agents are, or ought to be^ 
governed, it refers to the decision of men who are 
supposed to have made those rules their principal 
study. Questions of fact, that is, those which relate 
to the truth of the ma,tters alleged, and on which 
the rules of law are sought to be called into opera- 
tion, it refers to a tribunal taken indifferently from 
the ordinary classes of society. Under such a sys- 
tem of jurisprudence, the ascertainment of the sub- 
ject of dispute, which is the great object of judicial 
altercation, acquires a new importance since it 
acquires a new object; the ascertainment of the 
character of the dispute, and conseqxiently of the 
tribunal which is to decide. 

10. It may be further remarked that the jury, or 
tribunal for deciding qnestions of fact, is indiscrimi- 
nately taken from every class of society, and, of 
course, includes many persons unused to debate and 
unskilled in the principles upon which controversies 
are decided. This renders a high degree of sim- 
plicity necessary in the questions proposed for their 
consideration. In order to obtain this degree of 
simplicity, it becomes necessary to reduce the con- 
troversy before it is submitted to them, to one, or 
at least to one or more integral propositions, into 
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the truth or falsehood of which it becomes their 
dnty to inquire. 

11. The means which the common law has 
adopted to attain the objects above alluded to, that 
is to say, to ascertain for the parties and 

for the tribunal, precisely what is the pleading, 

,. . , what 

matter m controversy ; to reier it to tiie 
proper tribunal, and if that tribunal should be the 
jury, to give to the controversy the unity and sim- 
plicity requisite to enable that body to decide 
advantageously are peculiar. It compels the par- 
ties to frame the allegations which they respectively 
make in support of their demands or defenses, into 
certain writings called pleadings, agreeably to cer- 
tain rules. The knowledge of these rules consti- 
tutes the science of pleading. It may be well to 
remark here, what has been before hinted, that the 
leading rules of that science are in no degree arbi- 
trary, but are judicious applications of the general 
laws of argument, to the objects of the science of 
pleading. 

12. The different modes of proceeding in the 
redress of wrongs, are known in the law as 
" actions," or more accurately as " forms of action," 
and may for our present purpose be 

/ ■■ ' Actions what.(ft) 

advantageously divided into two classes, 
by a division well known in the law — formed 
actions and actions on the case. The first species 
are of the greatest antiquity; they are certain pre- 
scribed forms, adapted each to the redress of a par- 

(b) Stephens' Pleading, 5-76; 1 Tidd's Practice, 1-27; 1 
Burrill's Practice. 5-38; 3 Kobinson's Practice, 358-482. 
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ticular class of wrongs, and inapplicable to any 
other. The actions on the case are of more modern 
origin; they grew out of the discovery, that it was 
impossible for a finite intellect to foresee and pro- 
vide remedies for every possible species of wrong. 
An action on the case, then, is a proceeding in 
which the party is at liberty to state his own " case,'^ 
without being tied down to any prescribed form of 
words. The forms of pleading applicable to these 
two descriptions of actions are somewhat different, 
each partaking, in some degree, of the spirit of the 
age in which they were invented. The substance 
of the thing is, however, the same in both. This 
is the more remarkable as the change of the forms, 
in the action on the case, was manifestly an attempt 
to get rid of pleading altogether. 

13. The formed actions present the best illustra- 
tion of the subject of our inquiry; the mode of 
pleading in them will be therefore first considered. 
Formed actions, ^^en the defendant in one of these 
(c) actions is brought into court, the first 

step which is to be taken is for the plaintiif to 
declare against him; that is, to state for what injury 
he has caused him to be brought there. This state- 
ment is called, in Latin, narratio; in Law French, 
coun', equal to the modern French contej and in 
old English, tale; all of which ^mean the same 
thing — in popular language, the plaintiff's story. 
In modern law language it is generally called the 

(c) Gould's Pleading, 14. § 3; Stephens' Pleading (Tyler) 
G4, 354, Ivi. 



IN CIVIL ACTIONS. 11 

declaration. "When the declaration has been filed 
the defendant is called on for his answer. It 
is manifest that he must then either admit the 
plaintiiF's claim, or make a defense of one of fonr 
several characters. He may allege that the matters 
stated as injurious in the declaration, do not, as 
there stated, amount to an injury for which the law 
will afford redress. He may deny the truth of all 
the matters alleged. He may deny the truth of 
some of them, admitting the others, but implying 
a denial that they constitute, without those denied, 
a sufficient cause of action. Lastly, he may allege 
circumstances not mentioned in the declaration, as 
a justification of his conduct. The first course is 
called a demurrer, and the party is said to demur. 
In the second case, he is said to plead the general 
issue. In the third and fourth, to plead special 
pleas. It should be remarked, however, that the 
iirst sort of special pleas, those which deny a part 
of the declaration only, are for the most part theo- 
retical, it being always more advantageous to the 
defendant to deny the whole by pleading the general 
issue. Such pleas, although rare, do nevertheless 
exist in practice; thus when a widow claims her 
dower of her husband's estate, she must aver in her 
declaration, both her marriage and the property of 
her husband in the land in which she claims dower, 
and it is the usual course to deny one of those facts, 
admitting the other. 
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14. When the defendant has pleaded, the course 
of the plaintiff must be determined by the nature 
of the plea. If the defendant has demurred, the 
plain tiif must prepare to establish the validity of 
the legal doctrines on which he relies ; if he has 
pleaded the general issue, the truth of the facts 
alleged in the declaration. . If the defendant has 
pleaded a special plea of the first class, the plaintiff 
may either prove the truth of the matter denied, or 
in his turn demur: that is, in effect, suggest to the 
court that the other facts alleged in the declaration 
are sufficient to entitle him to recover, without the 
matters denied by the plea. In all the above cases, 
the matters in dispute, it will be seen, are ascer- 
tained, and referred to the proper tribunal, which 
must then proceed to decide, the objects of pleading 
being attained. If, however, the defendant has 
pleaded a special plea of the second class, suggest- 
ing new matter of defense, the pleadings are neces- 
sarily more voluminous. The plaintiff's situation 
would then seem to be the same as that of the 
defendant after tlie^ declaration was filed, and we 
might thence infer that he might proceed in any of 
the modes above pointed out for the defendant. For 
it will have been observed by the reader that, in the 
cases hitherto supposed, the party has been left 
legally at liberty to pursue any course which, in the 
nature of things, he could adopt if there were no 
regulations upon the subject. For it is obvious that, 
in the nature of things, a man who will engage in 
controversy must deny either the major or minor of 
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his adversary's syllogism, the matters alleged, or the 
law arising on those matters; or he must allege 
some additional circumstances, bearing upon the 
controversy, and kept out of sight by the opposite 
party. That if he denies the matters alleged, he 
must either deny the v^hole or some select portion 
of them. That when a denial has been made of 
that which has been previously alleged, whether the 
matters denied be of fact or law, the only fair answer 
to such denial is proof of the matters denied. 
There is, however, a rule which, even in the case of 
the defendant, and of his first pleading, in some 
slight degree restrains this natural lib- si„gienes8in 
erty. It is this: that if the defendant, Pi^^ding- 
waiving the general issue, pleads a special plea of 
the first class, he must confine himself to a denial 
of a single allegation; although, by the general 
issue, he might have denied all the matters stated in 
the declaration. This rule, which seems, at first 
sight, rather an extraordinary one, is, however, a 
branch of a more general rule of pleading, to which 
the permission of general issues is only an excep- 
tion. This rule is, that whenever a party denies 
the truth of his adversary's allegations, he must 
confine himself to some single matter alleged. The 
object of the rule is to attain the simplicity neces- 
sary for the jury, by restricting the discussion 
before them to a single and simple proposition. It 
was thought no hardship to restrain the party to a 
single question, while he was allowed the choice of 
that question from among all the allegations of his 
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adversary. General issues were, however, early 
allowed, as an exception to this rule; probably 
because in formed actions, the only species then 
known, the complaint of the plaintiff, in its nature, 
must generally be, if not single, at least very sim- 
ple and intelligible. But the defense of the defend- 
ant might involve a number of propositions, and so 
become too complex for the undisciplined under- 
standings of the jury. When the defendant, too, 
denied only a part of the declaration, it necessarily 
appeared to the court that such declaration was 
complex; and, as the defendant had waved his priv- 
ilege of a general issue, he was compelled to adhere 
to the rules, adopted for the attainment of single- 
ness and simplicity. The plaintiff, then, in reply- 
ing to a special plea, containing new matter, is in 
the same situation as the defendant in answering 
the declaration, except that he has not the advan- 
tage of the exception to the rule, requiring single- 
ness, which allows of a general issue. He may 
then either demur, deny any single allegation in 
the defendant's plea, or state new matter of his 
own, explaining and doing away the ^force of the 
new matters stated by defendant. If he pursue the 
first course, the pleadings are closed. If the sec- 
ond, the defendant is in the same situation as the 
plaintiff when the defendant pleads a special plea 
of the first class, and must pursue one of the 
courses above marked out in that ease. Either of 
these, it will be recollected, immediately closes the 
pleadings. If the third, the ball is precisely thrown 
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back to the defendant, who is then in the situation 
that his adversary was before he pleaded, and must 
pursue one of the courses marked out for him. It 
will, however, rarely be in the power of the plain- 
tiff to reply new matter to a plea containing new 
matter. The defendant,* by pleading new matter, 
admits himself to be within the general rules of 
law, on which the plaintiff relies, and shows the 
new matter for the purpose of bringing himself 
within some exception to them. The plaintiff, by 
replying new matter, in like manner admits the 
exception, and that the defendant has brought him- 
self within it; as, otherwise, he, the plaintiff, ought 
to have demurred, and now shows new matter, by 
way of bringing himself within an exception to 
the exception. Now, exceptions to exceptions are 
things of very rare occurrence. 

15. A party, in replying new matter to new mat- 
ter, would run a great risk of alleging a new ground 
of action or defense. This would be, in substance, an 
abandonment of his former one, and, in the nature 
of things, is a mere giving up of the cause. It is 
technically termed a departure. If such departures 
were permitted, it is obvious that no cause could 
ever be brought to a conclusion, since every plead- 
ing might entirely change the wliole matter in dis- 
pute. It would, consequently, be forever impos- 
sible to ascertain the question to be decided, 

16. It may now be useful to go somewhat more into 
the details of pleading, than has hitherto been done. 
It is proposed, first, to explain the various species 
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of pleadings, and then the principles upon which 
they are all constructed. The general view which 
has been taken, will, it is hoped, enable the reader 
to comprehend the explanation of the details, to 
which his attention is now called ; and a knowledge 
of these details will be useful in illustrating the 
principles of the science. 
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CHAPTER II. 

THE VAKIOUS KINDS OF PLEADINGS. 

17. The writing containing the plaintiff's com- 
plaint, is called, as we have seen, the declaration. 
The answer of the defendant, is called his plea, or 
bar, and is his first pleading. The reply of the 
plaintiff, being his second pleading, is called the 
replication. The second pleading of the defendant, 
being the fourth in the series, is the rejoinder. The 
name of surrejoinder is given to the fifth pleading, 
being the third of the plaintiff. The sixth plead- 
ing, being the third of the defendant, is the rebut- 
ter. The seventh, and last pleading, is called the 
surrebutter, and is the fourth of the plaintiff. It 
is, however, very unusual for the altercation to be 
continued further than the fourth pleading. When 
it passes the fifth, it is almost always the conse- 
quence of an injudicious use of the special traverse, 
a term which it will soon be our business to explain. 

18. Besides the various kinds of pleadings above 
enumerated, which are common to every ^^^^ assign- 
species of action, there are some kinds ™«i'e. (a) 

(o) Stephens' PI. 320-338; 1 Chitty's PL 651-670; Lawes' 
PL 163 ; Gould's PL viiL § 75 ; Bacon's Abr. Title Trespass, I. 
4, 3; 3 Black. Com. 311; Archibold Civil PL 386; Doctrina 
Placitandi, 318. 
2 



18 EVANS ON PLEADING 

which are peculiar to particular forms of action. 
These are novel assignments, avowries, and cog- 
nizances. Novel assignments belong to the action 
of trespass, and are a peculiar species of replication. 
For instance, when the plaintiff in an action of 
trespass quare clausum fregit., which is an action 
for breaking his close — in common language, com- 
ing upon his land — describes the land, which was 
the subject of the injury, only as his close or estate, 
lying in such a town, county, or other division of 
the country, the defendant might plead that the 
close was his, the defendant's, freehold. If the 
plaintiff denied that the close was the defendant's 
freehold, and the defendant proved that he had any 
land, in the division described by the declaration, 
the verdict must have been for the defendant. For 
the plaintiff having neglected to set out what land 
he meant, the defendant had a right to understand 
him, of any land which answered the only descrip- 
tion, which the plaintiff had thought proper to give. 
The defendant by his plea elected, to understand 
the plaintiff as claiming his, the defendant's land, 
in the same division. The plaintiff, by denying the 
defendant's right to the land, which he has claimed 
by the plea, confirmed him in this mistake, whether 
it were willful or otherwise. In order to avoid this 
inconvenience, the plaintiff, in the case supposed, is 
allowed to file a novel assignment, that is, a repli- 
cation, partaking, in some degree, of the nature of a 
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declaration, and describing more accurately, the 
lands which he had before described too loosely. 
19. Avowries and cognizances are pecu- ... ,^, 

° -^ Avownes, (6) 

liar to the action of replevin. When goods cognizances.^ 
have been legally distrained, and the party to whom 
they belong, thinks fit to issue a writ of replevin, 
and, by that means take them out of the custody 
of the distrainor, such distrainor becomes the de- 
fendant in replevin. When the plaintiff, in replevin, 
declares against such a defendant, the defendant is 
permitted to file an avowry, or cognizance. When 
the defendant has acted on his own account, he files 
an avowry, is called the avowant, and is said to 
avow. When he has acted as the agent of another, 
he files a cognizance, and is called the cognizor. 
The difference between the two is entirely verbal. 
The avowry avows the taking the goods, the cogni- 
zance acknowledges it, and avers the authority of 
the agent. Both then go on to show the cause of 
the distress, and to complain of the plaintiff, whose 
misconduct or neglect gave occasion to the proceed- 
ing. The avowant or cognizor is thus converted 
into a plaintiff, and the original plaintiff is driven 
to excuse himself by a plea, as though he were a 
defendant. To this plea, the avowant or cognizor 
replies, the plaintiff rejoins, and so on until the case 
is brought to an issue. 

(6) Stephens' PI. 195, 403; 1 Chitty PI. 533; Lawes' PI. 
35-86. 

(c) 1 Ch. PI. 486 ; Comyn's Digest Pleader, 3 K. 14; 4 Bouv. 
Inst. 3571 ; Morris on Replevin, 186-163. 
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20. In addition to the terms above i explained, 

there are several others of frequent use in pleading, 

Profertand ^°^''^ ^'"^ pTofert and oyer. A profert is, 

oyer, (d) -^^riien g party resting his demand or de- 
fense upon an instrument of writing .under seal, 
states in his pleading that he brings such instru- 
ment into court, in Lsitin profert in citriam. When 
a profert is made, the other party has a right to 
demand oyer of the writing; that is, to have it read 
to him. When it has : been; so read, he may set it 
out at length in his answer to the pleading in which 
the profert is made, and make such us© of it as to 
him may seem proper. When this is done, the in- 
strument is considered as a part of the pleading in 
which the profert is made> From- this account of 
oyer it will be seen,^^ that it is only necessary or 
useful in two cases. The first, when the instrument 
of which profert is made, varies from the descrip- 
tion of it contained in the pleading. The second, 
which is of more frequent occurrence, when it con- 
tains a condition of the performance of which, or 
of a legal excuse for the non-pertbrmance of which, 
the party intends to avail himself as an answer to 
the allegations of his adversary. Oyer is never 
necessary when the answer intended to be given to 
the charge or defense of the adversary, can be made 
intelligible without the use of more of the instru- 
ment of which profert has been made, than is set 
out in the pleadings. If more of that instrument 

{d) Stephens' PI. 66, 69, 436; 1 Ohitty's PI 378-386; Com- 
yn's Dig. Pleader, 6; G-ould's PI. viii. g 33-35, and seq. 
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is wanted, oyer is the only legal method of obtain- 
ing more. The party relying on a deed is generally 
bound to make profert, and it" he does not, it is a 
ground of demurrer; but he may have a legal ex- 
cuse for not making it, in which case such excuse 
must be stated instead of the profert. "When there 
is no profert, there can be no oyer. If a party 
pleads without profert or excuse for one, or with an 
insufficient excuse, when there Ought by law to be 
a profert, the other party must demur or lose the 
advantage of oyer. "When the excuse is sufficient, 
he may deny its truth, or avail himself of it in his 
answer by pleading the facts which would have 
appeared upon the instrument if oyer could have 
been had. This, in that case, and in that only, he 
is from necessity permitted to do. 

21. The reasons of all this are now to be sought. 
Of profort it may be inquired, why is it made at 
all? "Why is it made at the time of pleading, and 
not of trial? Why is it made of a deed, as an 
instrument under seal is called, and of nothing 
else? And why is it not made of a deed incident- 
ally introduced into a cause, and not the direct 
ground of demand or defense? The reason of pro- 
fert is to be found in the fundamental principle of 
the law of evidence, which is that the best evidence 
that can be obtained must always be produced. 
The party claiming the benefit of a deed must then 
make profert, or bring his deed into court, because 
it is the best evidence of its own existence and con- 
tents. If this be impossible, he is excused, because 
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tlie best evidence that can he obtained is sufficient; 
but he must state the impossibility that it may 
appear — and when stated it must, if denied, be 
proved like any other fact. With respect to the 
time of making profert, it may be observed that the 
time of pleading and the time of trial were formerly 
the same. When they were separated profert of 
the deed was required to be made in the pleading, 
in order that the opposite party might have an 
opportunity of ascertaining precisely its import. 
Profert was required of a deed only, because in the 
case of no other species of evidence was it possible. 
Contracts are divided, in the common law, into 
three classes: those of record, those by deed, and 
those by parol. Wrongs must always be proved by 
oral testimony. All writings authenticated by a 
seal are, in law, deeds; all not so authenticated, 
were mere memorandums to refresh the memory of 
witnesses. A signature anciently, when few could 
write, and fewer could judge of handwriting, was a 
more imperfect mode of authentication than a seal. 
For a man might procure a distinct seal who could 
not write a legible hand, and all could judge of the 
similarity of impressions — few of that of writing. 
Records were writings in public custody, which the 
party could not bring into court, because they were 
confined, by law, to some certain place, and which, 
for the same reason, he need not bring into court, 
since the other party might consult them at such 
place. Of oral testimony, for obvious reasons, pro- 
fert could not be made, nor could it have been nee- 



IN CIVIL ACTIONS. 23 

essary or useful. Unsealed writings were, at the 
time of the invention of profert, no evidence at all. 
Frofert was then to be made of a deed, and of 
nothing else, because a deed was the only descrip- 
tion of evidence of which it was possible, or could 
be useful. Profert is not made of deeds which are 
only incidentally brought into a cause, because upon 
the original and strict principles of pleading, neither 
a deed, nor any other matter, could come incident- 
ally into a cause, or in any other manner, than by 
being directly pleaded. 

22. The law of oyer is to be explained upon 
similar principles. If, when a deed has been 
brought into court by one party, the 
other party has, by not craving oyer, ^ 
neglected the means of keeping it there, he has suf- 
fered the best evidence to escape him. He is, there- 
fore, not allowed to aver matters of which, it judici- 
ally appears to the court, he can no longer obtain 
the legal, that is, the best evidence. But where the 
deed cannot be produced, he is at liberty to allege 
and prove, as he can, facts, the best evidence of 
which is lost, not by his fault, but his misfortune. 

(«) Stephen's PI., 50,66-72; 1 Chitty's PI., 445-453; Comyn's 
Digest Abatement, I, 32, Pleader, P.; S Robinson's Practice, 
131-151. 
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CHAPTEE III. 

TRAVERSES, (a) 

23. Pleadings are also divided, into pleadings 
showing new matter, and traverses or denials. 
Pleadings showing new matter, are sufficiently ex- 
plained by their name. Traverses are of three des- 
criptions. First, General Traverses; Second, Com- 
mon Traverses, and Third, Special Traverses. A 
traverse is the legal word for a denial. A gen- 
eral traverse, is the general denial of all the 
matters alleged by the adversary. This is only 
proper when the pleading is, strictly speaking, 
a plea, or the answer to a declaration 

General Trav- '■ 

erse. — SO that, correctly speaking, a general 
issue and general traverse are the same thing. 
But general denials in subsequent stages of the 
pleadings are tolerated, not indeed by the law, but by 
the practice of the profession, and may be still called 
general traverses. Such general traverses are, how- 
ever, subject to demurrer. Common traverses are 
denials of a particular matter, averred by the other 
party. Both general and common traverses, are dis- 
tinguished from pleadings showing new matter, by 

(a) 1 Chitty's PI., 631-651 ; Lawes' PI., 116; Gould's PL, Ch. 
VII.; Stephen's PL, 153-198; Arch. Civ. PL, 194; Bacon's 
Abr. Pleas, H; 1 Saunders, 103; 20 Viner's Abr. 339-414; 5 
Robinson's Practice, 203-211. 
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their conclusion. The office of the conclusion of 
a pleading, is to refer the controversy to the proper 
tribunal: Declarations do not do this, c^^,,^^,,,^, „, 
but conclude with an averment, that the §^1?^''^^^^' 
plaintiff " brings suit and good proof," w* "^e. 
generally abridged into " suit, &c." — thereby inti- 
mating his readiness to establish his case, but offer- 
ing no reference of the controversy to any tribunal. 
This is probably because there having, as yet, been 
no altercation, the plaintiff is not to anticipate that 
there will be any controversy. In all subsequent 
stages of the cause, pleadings disclosing new matter, 
invariably conclude with what is technically called 
a verification. This is a declaration of the party's 
readiness to prove what he has averred, in this form, 
" and this he is ready to verify," followed by a 
prayer to the court of judgment, if the pleading be 
one of the plaintiff, whether he ought to be pre- 
cluded from having his action, upon the supposition 
that the facts stated are true. If the pleading is 
one of the defendant's, the statement of readiness to 
verify the facts alleged, is followed by a correspond- 
ing prayer of judgment, whether the plaintiff ought 
to recover. A general, or common traverse, always 
concludes to the country— that is, by referring the 
controversy to the country, which is, for that pur- 
pose, represented by the jury. A general, or com- 
mon traverse, are both, we have seen, simply denials 
of matters alleged by the adversary. The only con- 
troversy admissable upon them, is as to the truth of 
the matter alleged on one side, and denied on the 
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other, of whicli a jury are the proper and legal 
judges. The form by which it is referred to them, 
must be one of these two, either " And of this he 
puts himself upon the country," or "And this he 
prays may be enquired of by the country." The 
last of these forms is properly appropriate to the 
plaintiff, and the other to the defendant; but the 
use of either, by either party, although an irregu- 
larity is not one of which any advantage can be 
taken. If a plea concluding to the country, do not 
amount to a traverse or denial, or if the fact trav- 
ersed be immaterial, that is unimportant to the 
decision of the cause, the party opposed to him 
who files such irregular pleading, may demur — in 
the first case specially, in the last generally. He 
by that means draws the validity of the pleading 
into controversy before the court. If, however, it 
be really a traverse of a material fact, the only 
answer which the law allows, is that which, in what- 
ever stage of the case it occurs, is called the 

^^ similiter." It is in these words, " And 
form and the Said doth the like ; " that is, 

prays that the truth of the matters 
alleged by one party, and denied by tlie other, may 
be enquired of by the country, or puts himself upon, 
or refers himself to the country, as to the truth or 
falsehood of such matters. This confinement of a 
party, the truth of whose allegation is denied, to 
the proof of such allegation, is founded upon the 
best principles of morals and of logic. The rules 
of sound morals prohibit the deliberate assertion of 
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matters not known to be true — and those of logic 
are equally peremptory, in forbidding a change of 
the ground once assumed. It will be readily seen, 
that any other reply to a pleading, denying the 
allegation of that which it professes to answer, 
would be at once an abandonment of the ground 
assumed, and an admission of the falsity of the 
matters alleged. Hence that fundamental rule of 
pleading, that a traverse or issue well tendered must 
be joined. 

24. We come now to the special traverse, a form 
of pleading, the rules governing which, special Trav- 
have been supposed the most intricate in '""*°' ^"^ 
the whole science. A special traverse is a pleading, 
which sets out with a detail of circumstances, incon- 
sistent with those stated in the one to which it pur- 
ports to be an answer, then directly denies some 
fact therein stated, and concludes with a verification. 
The detail of inconsistent circumstances, with which 
it commences, is usually termed the inducement to 
the traverse; the denial, as in other cases, ^^^ j^^^^^ 
is called simply the traverse. The legal , ™«°'- 
signification of the word inducement, is nearly the 
same with the popular signification of the word 
introduction. It is a rule that the inducement, or 
introduction of a special traverse, must aver matters 
inconsistent with those stated in the pleading to 
which the traverse applies, but not directly con- 

(a) Stephens' PI. (Tylers), 181-231; Lawes' PI., 116-180; 20 
Viner's Abr., 339 ; 1 Saunders, 32, n. 2 ; 3 Tliomas' Coke Little 
ton, 363, n. (D.) 364 and n. (E.) ; 5 Robinson's Practice, 2U9-21 ] . 
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tradictory of them. If the inducement contain a 
direct contradiction of the preceding pleading; it is 
itself a traverse, and the proper traverse being 
another, the pleading would contain two traverses, 
that is, two substantial defenses. This would be 
inconsistent with the simplicity and singleness 
required in pleading. If the inducement directly 
admit the truth of the whole pleading, it is incon- 
sistent with the traverse which it introduces. 
Special traverses may be considered as of three 
descriptions, according to the character of the 
matter traversed. One when the matter traversed 
is material or important to the decision of the cause, 
upon the face of the pleading in which it is alleged. 
A second, when the matter traversed is immaterial 
or unimportant to the decision of the cause, upon 
the face of the pleading in which it is alleged, but 
appears upon the disclosure of the matters stated 
in the inducement of the traverse, to be material. 
A third is, when the matter traversed, upon every 
view of the subject, is immaterial and unimportant. 
It will b^ at once seen, that the last is no legitimate 
traverse at all. Yet it is permitted to produce an 
effect upon the pleadings, somewhat different from 
that produced by a common traverse, under sim- 
ilar circumstances, which effect will be ■ hereafter 
explained. The first species is believed; by the 
writer, to be illegitimate as a special traverse, being 
only a common traverse with an inducement prefixed. 
It is, however, generally considered as a species of 
special traverse, although now deservedly much 
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disused. We shall now proceed to illustrate the 
somewhat difficult doctrine of special traverses by 
examples. 

25. In so doing, we will first direct our attention 
to that species which we have placed second in our 
enumeration, that being regarded as the 
only legitimate species of special trav- ^g^ed^l^trav- 
erse. The plaintiff, in an action for ondc^Ls?"^' 
false imprisonment,, declares that the 
defendant, in Harford county, on the first of May, 
arrested him and detained him for two hours. We 
must here observe that, in law, time and place are 
generally immaterial, it being manifest that what is 
an injury at one time or place, is, generally speak- 
ing, equally so at another. Bat the defendant, in 
the case we have supposed, may have several 
defenses to which they are material. He may, for 
instance, have been the sheriff, and may have 
arrested the plaintiff by virtue of a writ, which had 
no existence on the first of May. Yet he cannot 
simply deny the truth of the plaintiff's declaration, 
because the declaration is true, all but the circum- 
stance of time, which being, as we have seen, gen- 
erally immaterial, and not having been shown to 
be material in this special case, need not be proved 
as alleged. He cannot detend himself by pleading 
the writ as a justification, because the writ had no 
existence at the time of the alleged arrest, and his 
plea would appear to apply to a different and sub- 
sequent arrest. His only course, then, is a special 
traverse. In his inducement he states that, on the 
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tenth day of May, he was the sheriff of the 
county — that a writ had on that day been legally 
issued, and placed in his hands, by virtue of which 
he afterwards, upon that day, arrested the plaintiff, 
which is the same arrest complained of in the 
declaration. Here is a statement of facts, incon- 
sistent with that of the plaintiff. For if the arrest 
stated in the inducement be the same with that 
complained of in the declaration, the time of the 
arrest is differently stated in the two pleadings, yet 
there is no direct denial of any matter stated in the 
declaration. It may be observed that this state- 
ment of inconsistent matters shows that the time 
of the arrest, although generally immaterial, is in 
this special case material. For if the writ was 
issued upon the tenth of May, as is stated in the 
inducement, it cannot afford any justification to 
the arrest, if that took place on the first of May, as 
is stated in the declaration; but if it took place on 
the tenth of May, it may and does afford a justifi- 
cation. The time of the arrest now appearing to 
be material, the defendant goes on, and traverses or 
denies that he arrested the plaintiff on the first of 
May. Such a special traverse as this, is a pleading 
of a peculiar character; it both discloses new mat- 
ter, and denies matter previously alleged by the 
other party. The plaintiff in the supposed case is, 
however, not obliged to join issue upon the traverse, 
because the matter traversed only appears to be 
material upon the supposition that the matters stated 
in the inducement to the traverse are true — all of 
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wliich, for auglit that appears, may be false. He is 
then allowed his choice of three modes of reply. 
If he believes that the fact traversed is not material 
in itself, and is not made so by the matters disclosed 
in the inducement to the traverse, he may demur. 
Should the arrest have really taken place, at the 
time alleged in the declaration, he may re-aver that 
fact. He cannot, at once, join issue upon the trav- 
erse, because a special traverse proffers no issue, but 
concludes with a verification. When, 
therefore, a party is disposed to go to tainingan 
the iury, upon a matter of fact specially special 

1 , . ^ , . ^ traverse. 

traversed, the course is tor him to re-aver 
such matter of fact, and conclude to the country. 
The other party, who has previously traversed such 
matter of fact, is then bound to put in the similiter. 
This is upon precisely the same principles as a 
party is obliged to join issue who has alleged mat- 
ters that are traversed, by a general or common 
traverse. If the supposed plaintiff, then, re-avers 
that the arrest took place on the first of May, an 
issue will be joined on that fact, which will deter- 
mine the cause. For the defendant, by restricting 
his defense to the tenth of May, admits he had no 
right to make the arrest before, and that, if he made 
it on the first, he committed an injury to the plain- 
tiff On the other hand, the plaintiff, by insisting 
that the arrest took place on the first of May, has 
admitted that, if it took place on another day, it 
was lawful. Our plaintiff has. also, a third course, 
if he should happen to think that the inducement, 
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or any part of it, is untrue. He may traverse any 
part of the inducement which he pleases. He may 
deny the existence of the writ, that the defendant 
was slieriiF, or that the^ arrest was after the issuing 
of the writ. The last would seem to be the proper 
course, where the arrest was on any day other than 
the first of May. Upon any of these traverses, the 
defendant must join issue, unless he rather chooses 
to demur. 

26. In the course of the preceding remarks, it has 

been stated that a special traverse never concludes 

to the country, or tenders an issue. The 

tavorse reason of this is tliat, in the description 

does not ,, . i , i . i • i 

tender 01 Special traverse, which we are consider- 
ing, and which has been already said to 
be the only one which the writer considers legiti- 
mate; the other party has a right to traverse the 
inducement, if he think proper. He is not bound 
to join the issue, because. Upon his view of the case, 
it may be an immaterial one. The rule, by which 
a party is compelled to join issue, when a fact he 
has alleged is denied, we have seen, is derived from 
certain principles of logic and ethics. J3ut no rule 
of logic forbids the abandonment of a position 
taken with respect to a collateral matter, under- 
stood not to affect the merits of the controversy. 
And although a rigid moralist might condemn the 
assertion of even an unimportant falsehood, it 
would be too severe a punishment for such a delin- 
quency to compel a party to adhere to such a false- 
hood, to the destruction of a cause in the main, just. 
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We may also observe that it is the universal prac- 
tice to insert false circnmstances of time and place 
in the declaration. This being known, such false- 
hoods lose that which constitutes the criminality of 
falsehood, since they deceive no one.' Besides, the 
adoption of a different rule would operate as a 
bounty to falsehood. For suppose the party whose 
allegation is specially traversed, were not allowed to 
traverse the inducement, but compelled to join issue 
on the traverse. The traverser might, then, by stat- 
ing falsehoods in his inducement, make that appear 
to be material which was really otherwise, and so 
procure the cause to be unjustly decided upon 
an immaterial issue. 

27. "We will now illustrate special traverses of the 
same class from which the preceding instance was 
selected, by another imaginary cause. We will sup- 
pose the declaration to be the same as before. The 
defense, however, will now be that the arrest was in 
Baltimore County, of which the defendant was 
Sheriff. The arrest was made as before, by virtue 
of a writ. The defendant cannot, any more than 
before, deny the truth of the declaration, because it 
is true, all but an immaterial circumstance. Place, 
as well as time, is immaterial. An arrest in Balti- 
more County is as injurious as in Harford. For 
the very same reasons he cannot deny that the arrest 
was in Harford. He cannot plead his authority as 
a justification, because the arrest will not appear to 
be the same. He is again driven to a special trav- 
erse. His inducement must state that he was Sheriff 
3 
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of Baltimore County, that a writ had been regularly 
issued and placed in his hands, by virtue of which 
he arrested the plaintiff, which is the same arrest 
complained of in the declaration. His traverse 
must deny that the arrest was in Harford County. 
The plaintiff has again his choice of three courses: 
to demur, to reaver that the arrest was in Harford 
County, or to traverse some material fact alleged in 
the inducement. The material facts in the induce- 
ment are that the defendant was Sheriff of Balti- 
more County; that a writ was issued and placed in 
his hands which authorized the arrest, and that the 
arrest was in Baltimore County. If the arrest was 
in Harford County the plaintiff must reaver that 
fact; if it was in a third county, he must traverse 
that it was in Baltimore; if it was in Baltimore, he 
must attack some other part of the plea. The 
reader will here observe that, if the arrest was in a 
third county, the plaintiff may traverse that it was 
in Baltimore, and that without an inducement or 
introduction. Although place is generally imma- 
terial, it appears on the face of the plea that it is in 
this instance material, since the limits of Baltimore 
County are stated to be the limits of the defendant's 
authority. 

28. So admirably is the special traverse adapted 
to answer the legitimate purposes for which it was 
designed, that the early pleaders, who were fond of 
reasoning, refined, even beyond the limits of the 
human understanding, were induced to apply the 
same forms of pleading, in cases to wliich they 
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did not properly belong. They thus gave origin 
to the two other species or classes of special trav- 
erses, which have been enumerated. The ^ , , 

- , Exam])1e of 

last ot these m order, is the next which special tmv- 

' erse of the 

we shall discuss. It is universally twrd class. 
agreed not to be legitimate, yet it is allowed to have 
an operation on the pleadings, which it seems neces- 
sary to explain. To illustrate this, we will have 
recourse to another imaginary case. The declara- 
tion may be the same that has already been twice 
used for a similar purpose. The inducement to the 
traverse, may be the same as in the first case sup- 
posed. The traverse itself may deny that the de- 
fendant detained the plaintiff two hours. This is 
an immaterial traverse, upon the view of the case 
presented by the declaration ; because the time for 
which the plaintiff was detained, is only matter in 
aggravation of damages; the detaining him, for an 
instant, being illegal, and an injury, for which he is 
entitled to redress. It is equally immaterial on the 
view which is presented by the inducement of the 
traverse. Because if the arrest was legal, as by the 
inducement it appears to have been the time which 
the defendant detained the plaintiff, could not make 
it illegal, unless he detained him after the writ was 
countermanded, which is not alleged. This traverse 
is, then, totally immaterial, and like every other 
immaterial traverse, is the subject of a demurrer. 
It would seem that this ought, both upon principle 
and analogy, to be the. only reply the plaintiff 
should be permitted to make. But it will be re- 
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marked, that the inducement contains a defense to 
the action, for the arrest is justified by the circum- 
stances stated therein, and is stated to be the same 
arrest complained of in the declaration. If any one 
of the matters stated in the inducement is fal^e, the 
plaintiff is permitted to traverse it, and thus make 
a material issue, instead of closing the pleadings by 
a demurrer, to an immaterial one, as he must do in 
every other case. This privilege, however, seems 
to be useless, since the party, to avail himself of it, 
must be prepared to show, that the traverse is im- 
material. For the first traverser may demur, and 
assign for cause, that the replication is a traverse 
after a traverse. In answer to which, the second 
traverser must show, either that the inducement to 
the first traverse renders that traverse material, in 
which case we have seen, that the traverse is legiti- 
mate; or that the first traverse is altogether imma- 
terial, which brings the case back to the same 
groimd as if he had himself demurred. If, how- 
ever, the first traverser makes up an issue upon the 
second traverse, and the decision is in favor of the 
second traverser, the public are put to the expense 
of a trial by jury, to decide a cause which might 
^s well have been disposed of upon demurrer. . If 
the decision be in favor of the first traverser, the 
second loses his cause, by using his privilege, al- 
though he might have gained it had he demurred. 
Upon the principle of self-defense, then, a party 
whose pleading is traversed, will rarely, if ever avail 
himself of this privilege, which, in its result, must 
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be injnrions to himself, or to the public. The rule 
only serves to add intricacy to a subject, already 
sufficiently intricate. The doctrine is usually stated 
in law books, as it is stated above, that is, the right 
of a second traverse is spoken of as the privilege 
of the party. It is, nevertheless, probable, that the 
rule is one of the operations of a general rule to be 
mentioned hereafter, that judgment on a demurrer, 
must be given against the party who committed the 
first fanlt in pleading. The whole amount of it 
then will be, that the first traverser having com- 
mitted a fault, is no longer in condition to except 
to the faults of his adversary. 

The only remaining species of special ^^^^ ,^ ^^ 
traverse, is that which stood first in the "?f5''*l''',^^" 

6rS6 OI bile 

enumeration, which has been made. It ^"'' °'''^^- 
was there described to be a special traverse, in which 
the matter traversed is material or important to the 
decision of the cause upon the face of the pleading, 
in which it is alleged. It has been before observed, 
that this species is illegitimate as a special traverse, 
being only a common traverse, with an inducement 
prefixed. The inducement not being necessary to 
show, that the traverse is material, is without an 
office, and the other party is not permitted to treat 
it as an existing thing. A fact alleged by him, and 
admitted by himself to be material, has been denied, 
he is not then, upon principles already discussed, 
at liberty to evade the task of proof. He cannot, 
however, put in the similiter, for the party plead- 
ing the traverse, having chosen to put an induce- 
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merit to his traverse, is obliged to conclade with a 
verification, not being permitted to treat his own 
inducement as a nullity. The party whose allega- 
tion is traversed, is then driven, as before, to a re- 
averment, concluding to the country, upon which 
the issue is joined. The whole eifect, then, of the 
inducement, is to add to the volume of the record; 
first, by its own bulk, and then by that of the re- 
averment. This mode of pleading has, therefore, 
very properly been generally laid aside, but is still 
continued in a few instances, of which the plea of 
property in replevin, is, perhaps, the most com- 
mon. The plaintiff in replevin, demands certain 
goods of him, the said plaintiff, described in the 
writ. The defendant pleads that they are the goods 
of him, the said defendant, and not of the plaintiff, or 
that they are the goods of a third person, and not of 
the plaintiff. In either case, the first part of the plea, 
the inducement of the traverse is unnecessary, be- 
cause the denial that they are the goods of the plaintiff 
is the defense, and is equally good, whoever may be 
the real proprietor. Unless they are the goods of the 
plaintiff, he can have no right to disturb the pos- 
session of the defendant. Accordingly, the plaintiff 
is bound to re-aver that they are his goods, upon 
which re-averment the issue is joined. 

29. It has been said, that the use of the induce- 
ment to a special traverse, is to qualify the denial. 
To this phrase there are two objections — that it is 
almost unintelligible, and that it is altogether un- 
true. For explaining what is meant by it a better 
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method can scarcely be suggested than an example. 
A most apposite one is to be found in "Wentworth's 
System of Pleading. A plaintiif declared against 
the defendant for warranting an unsound horse, 
which he had sold him, free from all defects. The 
defendant pleaded a special traverse; the induce- 
ment set out that the defendant had warranted the 
horse free from all Ttnovm defects — the traverse de- 
nied that he had warranted him free from all 
defects. Now, if this plea be looked at alone, it 
may be well said that the inducement qualifies the 
traverse. But that this effect is only apparent is 
manifest the moment it is recollected that the plain- 
tiff is not permitted to take any notice of the in- 
ducement. The plaintiff re-avers the warranty that 
the horse was free from all defects, and upon that 
re-averment the issue is joined. The question be- 
fore the jury is, did the defendant warrant the 
horse free from all defects. The jury never hear of 
the inducement — they do not even suspect its ex- 
istence. In fact, in this very case, at this day, the 
course would be to plead the general issue; this 
would put the plaintiff on the proof of his whole 
case — the allegations and the proofs must agree, 
and proof of a warranty free from all known de- 
fects would not support an allegation of a warranty 
free from all defects. 

30. Mr. Stephen assigns the above erroneous 
reason for a special traverse. This is the more 
remarkable because he gives the form of a re-aver- 
ment, upon which the issue is joined, without any 
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regard to the qualification of the denial said to be 
produced by the inducement. His supposed case 
is this: A tenant for life makes a lease for years, 
reserving rent to him and his heirs, taking a cove- 
nant for the payment of such rent. The tenant for 
life dies during the lease, and his heir brings 
covenant for rent in arrear, accruing after the death 
of the lessor. The declaration states, among other 
things, that the lessor being seized, that is, pos- 
sessed, in fee simple, made the lease, and that the 
lessee by force thereof entered, the reversion then 
belonging to the lessor and his heirs. The defend- 
ant, the lessee, pleads a special traverse. The in- 
ducement states the truth of the case — that the 
lessor vfas seized for life only, and died before the 
rent demanded in the action became due, whereby 
the lease was at an end. The traverse denies that 
the reversion belonged to the lessor and his heirs. 
To this the plaintiff replies that, after the making 
of the said lease, the reversion in the premises be- 
longed to the lessor and his heirs. The replication 
concludes to the country, and the only admissible 
rejoinder is the similiter. The issue is thus joined, 
and is, whether, after making the lease, the rever- 
sion belonged to the lessor and his heirs. This 
issue is precisely, and without any qualification, the 
same as would have arisen upon a common traverse 
of the same averment. 

31. The special traverse is of that class which 
has been described as legitimate. It is a principle 
of law that, if a lessee enjoys the thing leased, he 
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shall not question his landlord's title when that 
landlord comes to demand his rent. If, through 
the defect of the landlord's title, the lessee has not 
enjoyed the thing leased, the lessor cannot recover 
his rent. But for the time during which the lessee 
has enjoyed, he is considered bound by his contract 
to pay rent, whether the lessor had any title or not. 
Hence it is unnecessary for a lessor, in an action for 
rent, to set out any title. When it is set out, it is 
an immaterial averment, as much so as time or 
place. But when the action is brouglvt, as in this 
case, by the heir, and not by the original lessor, it 
is necessary for him to set out such a title in his 
ancestor as will authorize the heir to sue. For if 
the lessor's own estate were for years, the reversion 
which he had will go to the executor. If for life, 
the lease is determined by his death, and the rent is 
gone. It is then necessary, to entitle the heir to 
recover, that he should set out a title in the lessor, 
which is descendible, and has descended to him. So 
far the averment, that the reversion belonged to the 
lessor and his heirs, is material. But, in another 
point of view, it is immaterial, for if the lessor had 
no title whatever in the premises leased, the I'ever- 
sion did not belong to him and his heirs, yet he is 
entitled to recover. The general rule is that the 
lessee cannot dispute his lessor's title. But the case 
of a tenant for life is an exception to that rule. The 
lessor had, and is admitted to have had, a title suffi- 
cient to authorize the lease when it was made. But 
that title has since been determined. If the trav- 
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erse was taken without the inducement, the same 
issue would be joined as with the inducement, and 
in the case supposed the same result would be pro- 
duced. But another case might exist — the lessor 
might have had no title to the reversion at all; in 
that case, if the traverse had been pleaded without 
the inducement an immaterial issue must be joined. 
For in that case the plaintiff is entitled to recover, 
altliough the lessor had nothing in the land, and 
yet, if the jury are not satisfied that the reversion 
belonged to him and his heirs, they must find for 
the defendaTit. Upon the verdict rendered on this 
immaterial issue, a judgment must be pronounced, 
which cannot be reversed, for it is conceivable that 
the issue might be material, and it cannot be shown 
that it was not. The law will not compel the 
plaintiff to join such an issue. But if issue be 
joined upon the re-averment, after the traverse with 
the inducement, precisely the same consequence 
will result. If the plaintiff fail to establish the 
lessor's title to the reversion in fee, his allegations 
and proofs vary, and there must be a verdict against 
him. Here, then, there is no qualification of the 
issue — no qualification of the traverse. The in- 
ducement produces no effect on the issue. It merely 
discloses facts that show the issue to bo material — 
without which facts the issue is immaterial, and, if 
joined, might decide the cause contrary to law. 
The plaintiff, therefore, may, unless such facts exist, 
refuse to join such an issue. The inducement, by 
averring the facts, gives the plaintiff an opportu- 
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uity of denying them, if false. It takes away from 
him, then, the right of demurring to the traverse, 
as one which may be immaterial and is not shown 
to be material. He has still two courses left — either 
to re-aver that the lessor held the reversion to him or 
his heirs, or to traverse that he was tenant for life. If 
he traverses the averment that the lessor was tenant 
for life, the proof of that fact must be made by the 
defendant. And that is the proper question in the 
cause. If he re-avers that the reversion belonged 
to the lessor in fee, lie must prove a title precisely 
as if there had been no inducement. If the lessor 
had the fee simple, the proper course would be the 
last. If he had no title whatever, the proper 
course would be to traverse his estate for life. The 
issue would then be whether he had such an estate, 
and would exactly coincide with the legal merits of 
the case. For if he had such an estate, his lease, 
made by virtue thereof, is determined; if he had 
not, the lease is still in force; and if the tenant be 
in possession, he must pay his rent to his landlord, 
whether that landlord's title be good or bad. Such 
are the true reasons of this pleading, which is thus 
explained upon the principle, before laid down in 
these pages, without any reference to the doctrine 
of qualifying the issue. 

32. Mr. Stephen assigns another use for the 
special traverse, to carry the question before the 
court instead of the jury. The case by which he 
illustrates the idea is the following. In an action of 
trespass for entering upon the plaintiff's land, the 
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defendant in the plea makes title to the land, by a 
lease from a beneficed clergyman, who was seized 
in right of his benefice, and whose lease, therefore 
required by the English law, the confirmation of 
his bishop. The plea states, among other things, 
that the bishop had confirmed the lease. The 
plaintiff replies by a special traverse. The induce- 
ment states, that when the bishop confirmed the 
lease, there was no number of years written in that 
instrument, and that the blank was filled up after 
confirmation. The traverse denies the confirmation 

by the bishop. The reason assigned, for 
questions to this Special traverse, is to transfer the 

decision of the question from the jury 
to the court. This is a loose and inaccurate, though 
usual, technical phrase. Accurately speaking, it 
is impossible to transfer any question from the 
jury to the court, or from the court to the jury. 
The rule of law is clear and distinct; it is, that 
in civil causes, the jury answer questions of fact, 
the court questions of law. No change of trib- 
unal can take place without a change in the char- 
acter of the question. To understand what is 
meant by such transfer, we must observe, that 
owing to some defects in the system of plead- 
ing, which will be explained hereafter, an issue 
sometimes presents a mixed question, of law and 
fact. For instance, certain facts are alleged on one 
side and denied on the other. The evidence to 
establish such facts, may be only that certain other 
facts exist, from which the law infers the existence 
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of the facts, alleged and denied. Or, it may be, 
that the issne involves certain acts, the vah'dity of 
which is denied, on the ground that they were done 
under circumstances, which deprived the agents of 
the legal power of action. In both these cases it 
will be seen, that there arises a mixed question of 
fact and law. Whether certain facts exist; and 
what is the legal consequence, supposing them to 
exist. When an issue of this sort is joined, it is 
supposed that the facts or acts, alleged and denied, 
are to be the subjects of direct proof, and that infer- 
ences and conclusions in law have nothing to do with 
the matter. It is regarded as a simple question of 
fact, and referred to a jury. When on the trial, 
the question as to the conclusions and inferences of 
law arise, they are referred to the court in a manner 
hereafter to be discussed. What is meant by trans- 
ferring the question from the jury to the court, is 
to state the real facts, that they may be admitted, 
and so the questions of law seperated from those of 
fact, and referred alone to the court. To illustrate 
this, we will suppose the case we have been stating, 
to be brought to issue by means of a re-averment 
and similiter. The issue would be, whether the 
bishop confirmed the lease, and the same as would 
have been produced by a common traverse of the 
same averment. It appears upon the face of it, 
to be a very simple question of fact. But when the 
circumstances alleged in the inducement to the 
special traverse, are taken into consideration, its 
appearance will be much changed. It is really a 
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mixed question of law and fact. Involving several 
inquiries, whether the bishop confirmed the lease — 
under what circumstances the confirmation was 
made — and whether the confirmation, under those 
circumstances, was valid. It may be remarked, 
that the issue involves these inquiries equally, 
whether raised by means of a common or a special 
traverse. This issue, then, in either case, presents 
a mixed question of law and fact. There neither is, 
nor ouo^ht to be, any mode of transferring the wliole 
of this mixed question to the court. What is meant 
by transferring the question to the court, is re«lly 
the separation of the two questions, and referring 
each to its proper tribunal. The special traverse does 
not do this — it makes a seperation between the two 
questions, and enables the defendant, if he will, to 
refer the question of law to ,the court. But it does 
not compel him to do so, for if, instead of demur- 
ring, he re-avers, which he may do, he produces pre- 
cisely the same complex issue, or mixed question, as 
before. The true method of separating the question, 
is a special pleading showing new matter — a plead- 
ing which was contrived for that purpose. The 
plaintiff in this case might, by way of replication, 
have shown to the court, that at the time of the 
confirmation by the bishop, there was a blank in the 
lease for the number of years, and there stopped, 
concluding with a verification. If the fact averred 
in this replication was true, the defendant would 
have had no choice but to demur. For, if he trav- 
ersed the averment, the issue would be found against 
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him. If there were a doubt about the fact, he 
might traverse, and if a verdict were found against 
him, move in arrest of judgment. Thus both 
questions would be referred to their proper tribu- 
nals. It has been said, that the supposed replication 
would be bad, becatise a violation of the rule that 
pleadings must be direct, not argumentative. But 
the meaning of this rule is, that the existence of 
the facts relied on, must be directly alleged, and 
not inferred by argument; not that an inference 
of law, may not be drawn or assumed in the plead- 
ing. It is true, that if such a pleading be consid- 
ered as a traverse of the averment of a confirmation, 
it is argumentative, because it is not so intended. 
It can, indeed, only be made so by very subtle, 
perhaps fallacious, arguments. But considered as a 
confession and avoidance of that averment, it is not 
argumentative. It is a direct averment of a fact, 
which, in the opinion of the pleader, shows the 
confirmation to be void, while it confesses it to 
exist; it is precisely analogous to the plea of usury 
or infancy to a bond, both of which admit the 
physical existence of the bond, but imply it to be 
void for the reason assigned in the plea. If the 
averments of such a replication be traversed, the 
issue will be as direct as an issue can be. It appears, 
then, that this second reason for special traverses, 
is also insuflicient and errpneous. 

33. The usual form of a special traverse is some- 
what remarkable. The party, having completed 
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the inducement of the traverse, adds the words, 
" Without this ; " in Latin, " Absque hoo" and 
Form of a spe- states, affirmatively, the matter intended 
ciai traverse, ^q j^g denied. How this Strange phrase- 
ology came to import a denial, it is now neither easy 
to learn, nor important to know. That it has at- 
tained such a signification, and, moreover, given 
rise to one of the names of a special traverse, which 
is frequently called an '■^Absque hoc" is certain. 
The word traverse, too, is occasionally used alone, 
in law books, as the name of a special traverse; an 
ambiguity which is sometimes very perplexing to 
a student. 

34. It may, perhaps, be well here to remark, that 
•when the fact traversed is matter of record, the 
Traverse of a ^''^'^^I'se docs uot concludc to the couutry ; 

Kecord. bccause, neither in contemplation of law, 
nor in fact, are jurymen competent to decide such 
matters. The traverse simply denies the existence 
of such a record as is alleged. The party alleging 
it must then prove its existence, by the production 
of the record itself, or of a copy, legally authen. 
ticated. The court, by inspection, ascertain the 
identity of the record produced, with that alleged. 

35. The office of a traverse is to refer to a jury, 
the inquiry into the truth of some matter alleged 

on one side, and denied on the other, 
'^of a'^t?aTC?se. which allegation and denial constitute 

an issue. The parties by the conclusion 
of the traverse and the similiter, if the traverse be 
general or common, or by the conclusion of the re- 
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averment and the similiter, if the traverse be 
special, agree to refer the issue to the jury. The 
jury by their verdict settle the question, and if the 
issue be a material one, decide the cause. If the 
issue, however, be immaterial, and the pleadings 
present. a sufficient cause of action uncontradicted, 
to entitle the plaintiff to recover, he is not bound ■ 
by the verdict, if against him, but may apply for 
and obtain a judgment notwithstanding the verdict. 
In like manner, if a verdict on an immaterial issue, 
be found against a defendant, he may move for and 
obtain an arrest of judgment. It is sufficient, in 
this place, to mention these proceedings, and observe 
by the way, that thfe first is of rare, the last of con- 
tinual occurrence. 
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CHAPTER IV. 

DEMURRERS, (a) 

36. After the doctrine of traverses, naturally fol- 
lows that of demurrers. Demurrers close the alter- 
Form ana effect nation, by bringing the ease to an issue 
ofDemun-ers. jjj jg^^^ g^g tj-averscs do by bringing it to 
an issue in fact. Demurrers are of two kinds — 
general and special. The first is the only species 
known to the common law— the other owing its 
origin to statutory provisions. A general demur- 
rer is a pleading, in which the party demurring, 
avers that the pleading of his adversary does not 
contain sufficient matter in law to debar him, the 
party demurring from his action, or to authorize the 
recovery of the other party, and that he is not 
bound bj' law to answer. It concludes with a veri- 
fication and prayer of judgment, like a plea dis- 
closing new matters of fact. The answer to a 
demurrer, is called a joinder in demurrer, and 
merely reverses the allegations of the demurrer, 
concluding also with a verification and prayer of 
judgment. The issue in law is thus made up, and 
referred to the court, who are not supposed to 
require the same simplicity, in an issue submitted 
to them, as a jury. The issue in law is whether 

(a) Stephens' PI. 140-148; Chitty's PI. 693-702; Thomas' 
Coke's Littleton, 438-353 ; Gould's PI. IX. ; Bacon's Abr. PI., 
ISr. ; 5 Robinson's Practice, 188-186. 
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upon the whole matter as disclosed in all the plead- 
ings, the plaintiif is entitled to recover. In order 
to clear the case of all controversies, about matters 
of fact, the demurrer and joinder in demurrer are 
construed, as mutual admissions, of all facts well 
pleaded. The court are then to consider, that every 
fact properly averred, is true, and upon that suppo- 
sition, are to decide the cause. In order to ascer- 
tain what iacts are properly averred they 1,004^,^ ^f 
must look at the whole record. Hence fauit°o'n de^' 
the rule of going back to the first fault, "'"'•er- 
The meaning of which is, that if the declaration is 
defective, the plaintiff is not entitled to recover, 
although no good defense is stated in the plea. The 
defendant was not bound to answer a defective 
declaration, and if he did, his answer, be it as de- 
fective as it might, could be no worse than an 
admission of the truth of the defective declaration, 
which would have been the effect of no answer at 
all. The plaintiff, not having been entitled to any 
answer, is not allowed to except to any answer, and 
judgment is given against him for the defect in his 
declaration. So if the declaration be good, and the 
plea defective, judgment must be given for the 
plaintiff, no matter how bad the replication. For 
the declaration has shown a good cause of action, 
which is unanswered. The same rule prevails 
throughout every stage of the pleadings, and for 
the same general reason. 

37. Such was the nature and effect of a demurrer 
at common law — such still is the nature and effect 



•52 EVAWS ON PLEADING 

of general demurrers, except that upon general - 
demurrer, no advantage can be taken of errors in 
mere form. The word form is here used in a sense, 
different from that in which' it was used in the 
commencement of this essay. It was then used in 
a sense, in wiiich the mode of doing any thing, 
which might naturally be done in several ways, was 
regarded as a form. In this sense, judicial alterca- 
tion is itself a form. The object to be attained, is 
the ascertainment of the subject of controversy^ 
Now this may be done, and is done in some inferior 
tribunals, by liearing the evidence and learning the 
controversy from it, or it may be done by judicial 
altercation. Hence in relation to the general end to 
be attained, judicial controversy is itself btfta form. 
Tet considered in itself it may be divided into that 
which is, of -its substance or essence, that which is 
absolutely necdssary to its existence, that without 
which it would not be judicial altercation, and that 
which with relation to judicial altercation is form, 
that which may be done in various modes without 
djBstroying the existence of judicial altercation, 
although some of those modes may be preferable to 
others. Thus judicial altercation, not pertinent to 
the controversy, is not properly judicial altercation. 
That which is so loosely expressed as to be scarcely 
intelligible, is in effect impertinent. Pertinency 
and precision, are then the essence of judicial con- 
troversy. Other matters are regarded as form. It 
is in this sense that the word form is here used, and 
is generally used in the law of pleading, al^uough 
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with a laxity of application, and interpretation, 
much to be regretted. No advantage can be taken 
of offenses against form in this sense, by way of 
general demurrer, since the statutes have introduced 
special demurrers. 

38. A special demurrer is a general demurrer, and 
something more, both in its form andin its effect. 
In form it is the same as a general 

. . . , , , J J • . • J- Special demnr- 

demurrer, with the addition oi an enum- rer form and 

« n 1-1 effect of. 

eration of the errors of form, to which 
the party intends to object. — It produces the same 
effect as a general demurrer as described above, 
upon all errors in substance. That is to say, upon 
all defects in any pleading, in consequence of which 
it does not show a right in the party to recover, or 
to resist the claim of his adversary. "With respect 
to formal errors, all those which are not set down in 
the special demurrer, are cured by the omission. 
Those only can be so set down, which are contained 
in the last pleading, the former errors having been 
cured by the omission, to demur sooner, or, as it is 
technically called, by pleading over. The rule of 
o-oing back to the first fault, does not apply to 
formal errors. Tlie theory of all this is, that form 
being only intended as a security for substance, the 
party who, by answering a pleading, has admitted 
it to be good in substance, and that he understands 
it, cannot afterwards object to a want of form, 
which, as to him, was not necessary to the purposes 
of justice. If the observation of any form be 
important to him, he has a right to insist upon its 
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observance, by way of a special demurrer. The 
effect of a special demurrer, on the enumerated 
errors, is the same with that of a general demurrer, 
on substantial errors. The joinder in demurrer, 
and other proceedings, are the same as upon general 
demurrer. 
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CHAPTER Y. 

DILATORY PLEAS, (a) 

39. The pleadings, hitherto spoken of, are those 
in use, when the controversy relates to the right of 
the plaintiff to recover. There is another class, 
known bj the name of dilatory pleas, because while 
they do not deny the right of the plaintiff to recover 
ultimately, they delay the recovery, by defeating 
his present action. It is sufficient to mention them, 
and their distinguishing peculiarity, which is, that 
they must always point out to the plaintiff, some 
better mode of proceeding. The most usual varie- 
ties of them, are pleas to the jurisdiction, which 
allege that the action has been brought in a wrong 
court; and pleas in abatement, alleging some error 
in the number or names of the parties. "When a 
dilatory plea is filed, the plaintiff must either demur, 
or traverse its allegation. If the plea is insufiicient 
in law, judgment is given that the defendant answer 
over, that is, file a better plea. If the plea is 
untrue, in fact, and so pronounced by a jury, the 
plaintiff has absolute judgment. If the plea is 

(a) Stephens' PI., 46-52; 1 Chitty's PI., 456-485; Goulds' 
PI., II, § 83; 3 Black. Com.. 301 ; Comyn's Dig. Abatement 0. 
etseq.; 3 Thomas' Coke's Littleton, 380 ; Gilbert's Com. Pleas, 
302 ; 5 Robinson's Practice, 23-3, 80, 36, etc. ; Bacon's Abr. 
Aliens, E., Release A. 3. 
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sufficient in law, and true in fact, judgment is given 
for the defendant absolutely, and the plaintiif is to 
seek another remedy; in which the defendant may, 
if he will, dispute the right to recover. 
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CHAPTEE VI. 

QUALITIES OF PLEADINGS IN GENERAL. 

40. There are certain qualities which are requisite 
to constitute a good pleading of any denomination. 
They are generally supposed to be six in number, 
and may be thus enumerated in the order of their 
relative importance: truth, materiality, certainty, 
singleness, formality and brevity. For our present 
purpose, they may, perhaps, be best considered in 
an inverse order. 

41. The least important quality of a pleading is 
brevity. It is one which has been more generally 
neglected than any other, and is, prob- 
ably, the last object to which anybody "^^^^ ^' 
will accuse the profession of the law of paying too 
much attention. The brevity which is required in 
pleading consists in brevity in stating each partic- 
ular which it is thought necessary to state, and in 
omitting, altogether, to state unnecessary matter. 
It is not a brevity which will limit the party as 
to the number of material particulars which he 
may state in support of his demand or defense, or 
even as to the number of modes in which he may 
be able to present such demand or defense. This 
species of brevity, limited as it is, has been and still 
is very much neglected, because it cannot be en- 
forced by the same means as the other qualities of 

(a) Stephens' Pleading, 410^36; 1 Ohitty PI. 311. 
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a good pleading. Indeed, in this country, there 

can be scarcely said to exist any means of enforcing 

brevity in pleading. In England, where prolixity 

Brevity how ^nhances the expense of litigation, there 

euforced. jg niore attention paid to brevity, and the 
increased expense furnishes the courts with a means 
of enforcing it, by throwing the burden of such in- 
creased expense upon the faulty pleader. Although, 
in compliance with custom, brevity has been enu- 
merated among the necessary qualities of a good 
plea, the truth seems to be that it is rather recom- 
mended than required. Prolixity is nowhere re- 
garded as a defect in the plea, but as an offense in 
the j)leader. The rules under wliich it is punished 
belong rather to practice than pleading. 

42. Formality may be defined conformity to cer- 
tain rules of mere form, by which are to 

its nature be Understood rules which have no direct 

aud use. , -t , ,. i 

tendency to secure any oi the more valu- 
able qualities of pleading, although their indirect 
tendency may be, and sometimes is, very important. 
The object of such rules is to throw an outwork 
around those qualities which are directly useful. 
Formality is, in itself, a thing of small importance, 
but of great value as a security to very important 
principles. It is almost peculiar to the system of 
altercation adopted by the common law. It is, 
therefore, easy for any one to satisfy himself of its 

(6) Stephens' PL 393; 3 Thomas' Coke's Littleton 406; 
Rdinhurgh Annual Register, 1834, Part II. p. 38-31; Comyn's 
Dig. Abaement, G. 7. 
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value, as sucli an outwork, by glancing his eye over 
a French or Spanish criminal proceeding. There, 
for want of such an outwork, he will find the un- 
fortunate prisoner called upon to answer a long and 
multifarious detail of unimportant and immaterial 
matters, among which it requires some acumen to 
detect the real accusation. Another illustration of 
the importance of formality is to be found in the 
Scotch courts of justice; of which it has been the sub- 
ject of complaint, in an official report, that owing to 
the loose narrative style in which the altercation is 
carried on, the judges themselves sometimes find it 
difficult to ascertain the precise subject of the con- 
troversy. It is remarkable that the remedy pro- 
posed is precisely the one prescribed by the common 
law, of throwing the altercation into a precise and 
defined form. The rules of mere form to which 
pleadings are subjected are of course too numerous 
to be detailed in an outline like this. However 
valuable some of them may be, it is not to be de- 
nied that others have \become useless or hurtful, and 
ouo'ht to be abolished. As an instance of useful 
rules of form, those already mentioned, relating to 
the conclusions of pleadings, may be adduced. 

43. Singleness, the next quality in the inverse 
order we have adopted, is entirely peculiar to the 
common law. It is, in fact, one of the singieness.cc) 
distinguishing features or specific differ- ''^ ""'"'■'=• 

(c) Stephens' PI. ] 30-132, 251 at seq. ; 1 Chitty's PI. 249-251 ; 
Gould's PI. VII. §1-32; 3 Black Com. 311; Bacon's Abr. 
Pleas K. ; 8 Thomas' Coke's Littleton, 407. 
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ences of special pleading. Notwithstanding which, 
it is regarded as merely formal, perhaps because 
with regard to judicial altercation it is really so. 
Special pleading being only one mode or form of 
judicial altercation, singleness is one of the qual- 
ities by which special pleading differs from every 
other form of judicial altercation. It owes its exist- 
ence, as has been already hinted, to the necessity of 
obtaining a simple issue or question for the jury. 
When the distinction between form and substance 
in pleading was first practically introduced into the 
law, singleness was classed with the latter. But as 
the growing intelligence of juries rendered its object 
less important, it has been transferred to the class of 
forms, and a violation of its rules is now a defect 
to be taken advantage of by special demurrer only. 
The singleness required in a pleading maj' be vio- 
lated in two ways : By denying the truth of several 
matters stated by the other party, or by inserting 
in a pleading showing new matter two or more sub- 
stantial replies to the preceding pleading. In plead- 
ing new matter all the circumstances necessary to 
make out a complete defense or claim may be 
Singleness in stated, but not two Or more distinct de- 
?ho°\^n|new fsnscs Or claims. The first could not 
matter. perplex the jury, because the other party 
must deny some one simple proposition. The other 
would probably perplex them, because, if such 
pleading were permitted, it would be requisite for 
the opposite party to deny the truth of all the 
grounds of action alleged, or defenses taken, or oth- 



jlenesB m 
traverses. 
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erwise to answer them, and so produce a compli- 
cated issue. The party must, if such pleading were 
allowed, deny the truth of all the grounds of action 
alleged, or defenses taken, or otherwise answer them. 
If he left any of them unanswered there would ap- 
])ear upon the record a sufficient ground of demand 
or defense, undenied and unexplained, which must 
determine the cause. 

44. We may remark, that singleness in a plead- 
ing showing new matter, is properly unity, and is 
violated by the setting up of two or more defenses 
or answers to a defense in one pleading, which is, 
strictly speaking, duplicity. In traverses, gjj^g,^ 
singleness is properly simplicity, and is 
violated by traversing two or more of the facts 
stated in the affirmative pleading, to which it is an 
answer. This is properly multifariousness or com- 
plexity, since only one demand, defense, or answer 
to a defense, is submitted to discussion, although 
many propositions, going to make up such demand, 
defense or answer, are discussed, when the discussion 
of one might have sufficed. The terms singleness 
and duplicity are, however, the legal terms, by 
which the qualities of singleness proper and sim- 
plicity, on the one hand, and of duplicity and mul- 
tifariousness or complexity on the other, are known. 

45. There is a third kind of single- gij^gi^ness as 
ness, which was formerly required in all i°er'Sf pS: 
the stages of the cause, and is still re- *°g'- 
quired in some of them. It consists in filing one 
pleading only in each stage of the altercation. Its 
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object was, that as the issue was to be single and sim- 
ple in itself, so there should be but one issue in each 
cause. So much care was formerly thought neces- 
sary, to avoid perplexing the jury. It was then 
generally necessary to present to the jury one, and 
but one, very simple proposition, into the truth or 
falsehood of which, they were to inquire. But even 
at common law, the courts were driven to the neces- 
sity of permitting two exceptions to the last men- 
tioned rule, although none to the rule of filing, bnt 
one pleading in one stage of the altercation. Now, 
since knowledge is more diffused, and juries more 
intelligent, it is permitted to present them in most 
cases, where it is naiturally possible, several ques- 
tions, or, as they are technically called, issues. But 
it is still required that each of those issues should, 
in itself, be single and simple. Various modes 
have been accordingly devised, by which issues may 
be multiplied. The parties, however, are carefully 
confined to the known exceptions from, and relaxa- 
tions of the ancient law. 

46. The first exception is the joinder of several 
counts in one declaration. Count is an old French 
Joinder of w ^ord, signifying a tale, and, technically, 
counts. ^jjg ^^]g Qj. complaint of the plaintiff. 
It is now used for such a portion of the declaration, 
as contains a complete statement of a cause of action, 
and the plaintiff is at liberty to join as many causes 

(d) Stephens' PI. 267, cxvii ; 1 Chitty s PI. 425, 434 ; Gould's 
PI. iv, § 4, 5; Lawe's PI., 73; Bacon's Abr. Pleas, etc. B. 1; 
3 Thomas' Coke's Littleton, 861. 
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of action, or, which is more common, as many varied 
statements, of a cause of action, as he pleases, in 
one declaration; provided they are all proper to one 
form of action. 

47. Each of these statements is a count, and tliey 
having one general commencement and conclusion, 
and being coupled together by the copulative con- 
junction, are regarded so far as one declaration, that 
they may be all filed at once; and so far as different 
declarations, that they may receive different answers. 
If the defendant have one defense to all the counts, 
which, when they are only varied statements of the 
same cause of action, is generally the case, he replies 
to them all in one plea. If that be a plea showing 
new matter, the cause is restored to its pristine con- 
dition, 'and will terminate in one is^ue; if it be a 
ireneral traverse, there is still, in form, but one 
issue; which, however, really involves as many 
issues as there are counts. The defendant is, how- 
ever, at liberty to plead a several plea to each count; 
in which case, the pleadings proceed as if each count 
were a separate declaration; and there will be as 
many issues as counts. Bat all the rules of plead- 
ing, as well that of singleness as the others, apply 
to each set of pleadings, as fully as though each set 
were the only one in the cause. The probable origin 
of several counts in one declaration is this. But 
one action of one form, between the same parties, 
could, formerly, be brought at once. Where a 
plaintiff then had really several causes of action, 
proper to the same form, he was obliged to state 
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them all in one declaration. The use of several 
counts Avas an invention, intended to meet this diffi- 
culty, but was soon employed as a means of secur- 
ing a conformity between the allegations and the 
proofs, by varying statements of the same cause of 
action. 

48. The second exception is this, that when a 
single cause of action, is susceptible of division, and 
the defendant has several defenses, to several parts 
Several issues of it, he may in one plea set out all his 

in one plea, (jefenses. This however must be done 
in such a way as to violate, as little as possible, the 
rule of singleness. The defenses taken together, 
must precisely cover the cause of action and no 
more. No two of them, must cover any one portion 
of the cause of action, and each defense must be in 
itself single and entire. By observing these rules, 
although several issues may grow out of one plea, 
none of them will be deficient in that internal 
singleness, to which, in the system called special 
pleading, so much importance is attached. 

49. The case in which the benefit of this exception 
is usually claimed, are only two, and a statement 
of them as examples, will perhaps illustrate a sub- 
ject, in itself somewhat obscure. The first, is where 
the plaintiff alleges that the defendant has com- 
mitted an injury with force, and the defendant is 
prepared to allege circumstances, which will justify 
his conduct, but will not justify the use of force. 
In this case, he may deny the force, and then pro- 
ceed to allege the circustances, on which he relies 
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for justification. Two issues are thus presented for 
the consideration of the jury, first, whether force 
was used; second, whether the justifying circuirk- 
stances have an existence. This is the most com- 
mon form in which the exception appears; most 
pleas, in justification of a defendant's meddling with 
the property of another, commencing with a denial 
of the force. But tlie plurality of issues, in this 
case is rather apparent than real; for the force 
alleged in the ordinary form of a declaration, is 
understood to be an imaginary force, inferred by 
law from an illegal, direct intermeddling with the 
plaintiff's property. Its existence, then, . depends 
upon the legality or illegality of the defendant's 
interference, and the first issue is, in effect, involved 
in the second. But where the plaintiff has expressly 
alleged actual force, the same mode of pleading 
must be adopted, if actual force has not been used, 
and two real issiies will then exist, arising out of 
the same plea, 

50. The other case referred to, is where the plain- 
tiff complains of an injury to a divisible portion of 
his property, and the defendant has a justification 
for meddling with only a portion of that portion, or 
two or more justifications for meddling with several 
of its parts. He may then allege, in one plea, his 
justification, or his several justifications, applying 
each to the portion of the complaint to which it 
belongs. In the same plea, he may deny that he 
has intermeddled with those portions of the prop- 
erty, to which the circumstances he has alleged in his 
5 
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justification, do not apply. This may be better 
understood by an example. The plaintiff alleges 
'that the defendant, with force, took from him two 
horses, two cows, and twenty sheep. The defendant 
may deny tlie force, allege that he took the horses 
as a distress for rent due to himself, the cows and 
ten of the sheep, by virtue of a writ of replevin, 
for two cows and ten sheep, which the sheriff had 
authorized him to serve, and deny that he took the 
other ten sheep. This plea gives rise to four issues. 
The first an apparent one following the fate of the 
others. The second, relating to the horses, will be 
whether the rent was due, should the plaintiff deny 
that allegation, or whether the defendant had a 
right to distrain for such rent, if the plaintiff demurs. 
The third may, by the plaintiff's pleadings, be 
determined upon the existence of the writ of 
replevin, of the deputation of the sheriff to the 
defendant, on the right of the person stated to be 
sheriff, to that office, or on the legal effect of either 
of them, or of all taken together. The fourth, as 
to the ten sheep not covered by the replevin, is, in 
substance, whether the defendant did, or did not, 
take more sheep than the replevin authorized him 
to take. It will be seen, that although four issues 
here grow out of one plea, all that can go to a jury 
are single and entire within themselves. 

Several ^^- '^^® "^^^ ^lode of multiplying 

breaches, igg^es, is authorized by an English stat- 
ute— (SifA and 9tk Will. III. chap. 11, sect. 8.) It 
is confined to the action of debt, and to one 
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particular class of the cases, to which that action is 
applicable. That is, to the action of debt, upon a 
bond with collateral condition. A bond with col- 
lateral condition, is a bond by which the party binds 
himself to pay a sum of money, with a stipulation 
annexed, that the bond shall be void if a particular 
event does, or does not occur; or if the parties, or 
one of them, or some other person or persons, do or 
abstain from some particular action, or course of 
action. When the defendant, in his plea, alleges 
performance of the condition or stipulation of such 
a bond, the plaintiff at common law was obliged to 
assign some one single breach thereof, which the 
defendant might traverse, and so produce a single 
issue. But by the statute of "William III. he may 
assign as many broaches as he will, and each breach 
gives rise to a seperate issue. 

52. The fourth mode of multiplying issues, is 
also provided by an English statute — {4:th Anne, 
chap. 16.) The effect of this statute is, that the 
defendant may plead as many pleas as he will, to 
the declaration, or to each of its counts. This will, 
of course, give rise to as many issues as there are 
pleas. 

53. The fifth and last mode, is confined to the 
action of replevin, and owes its origin to the last 
mentioned statute. In replevin, if the defendant 
avows or acknowledges the taking of the goods, and 
sets up a legal right to take them, by way of dis- 
tress, the plaintiff may plead as many several pleas, 
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to snch avowry or cognizance, as he will, each of 
which will give rise to an isene. 

54. But, although it is thus allowed to multiply 
issues to an almost unlimited extentj because the 
Doable plead- J"'".! ^an Consider each issue succes- 

ing. («) gively, it is not allowed to perplex them, 
in their deliberations upon any one issue, by ren- 
dering it either complex or double. 

55. The doctrine of precision, or distinctness in 
pleading, usually called by lawyers certainty, now 

claims our attention. There is a great 
er a n y. ( ^^^| ^^ pedantry in the law books, abont 
the degrees of certainty, of which they enumerate 
three, and require different degrees in different 
cases. But notwithstanding that the old lawyers, 
according to their custom, have perplexed the sub- 
ject with useless refinements, the principle is of 
vital importance to the interests ol justice. It is 
manifest, that without some degree of precision or 
certainty, judicial altercation cannot exist. The 
lowest degree that can be thought sufficient, is that 
which will render the pleading easily intelligible by 
ordinary minds. This seems to be that degree of 
distinctness which the old writers have designated 
To a common ^J *^^® barbarous phrase, "certainty to a 
intent. common intent." Without this it is 

(e) Stephens' H. 251-279; Bacon's' Abr. Pleas. E; 1 Com- 
yn's Dig. Pleadur. 

(/) Stephens' PI. 379-334; 1 Chitty's PI. 356-260; Gould's 
PI. lii. § 52, 101, iv. § 33-37; Lawe's PL 54-60; Comyn'a 
Dig. Pleader, C. 17 ; Thomas Coke's Littleton, 361. 
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impossible to answer tlie pleading, or to inquire 
into its truth. This degree may be then safely re- 
garded as of the essence of pleading. Every system 
of iudicial altercation has two objects in view, to 
apprise the parties and the tribunal of the precise 
subject of the controversy. Special pleading adds 
to these, two o hers — to refer the controversy to the 
proper tribunal, and to simplify the inquiries of the 
jury. For all these objects, a great degree of pre- 
cision is highly convenient — some degree absolutely 
necessary. The importance of certainty 

*', . ^ .Its importance. 

or precision is not peculiar to special 
pleading, although it is among the merits of that 
system, that it, more effectually than any other, 
provides for its preservation. There are three 
causes which combine to produpe this effect. The 
excellence of the rules, adopted directly to enforce 
precision. The formality required in special plead- 
ing, which, by furnishing the pleader with set 
phrases, increases the facility of writing with pre- 
cision, since such phrases, even when ill-chosen, as 
in the case already mentioned of "Absque hoc," 
acquire a technical precision of meaning. Lastly, 
the habit of accurate thinking, which it is the ten- 
dency of the whole system, and particularly of the 
doctrine of singleness, to produce, in the minds of 
those who make it their study or practice. 

56. The materiality of pleadings, is j,^,,,j^iny. ^^^ 
the next subject for consideration. A 

(ff) Stephens' PI. 240-247; 1 Chitty's PI. 253; Tucker's 
PL 95; Gould's PI. ill. § 28-35. 
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material pleading is one wliich avers material or 
important facts, or which denies the material aver- 
ments of the preceding pleading. Materiality is, 
then, of the essence of judicial altercation, for it is 
manifest that if the averments and denials be not 
important to the decision of the cause, no matter 
how concisely, formally and precisely they may be 
drawn, no matter with what care and success they 
may be arranged under the heads of supposed sepa- 
rate defenses, and no matter how true they may be, 
although they may perplex, they can never assist 
the tribunal, which is to make the decision. Im- 
material pleadings may impede, but they cannot 
advance the administration of justice. Immateri- 
ality is, then, an unpardonable fault in pleading, 
and is always the subject of a general demurrer. It 
is a disease which no circumstance whatever, not 
even the verdict of a jury, and the judgment of a 
court, can cure. 

57. A pleading must be material in itself; that 
is, it nmst, if a declaration, state an injury for 
which the law affords a remedy, or if it be a subse- 
quent pleading, an answer to the next preceding 
pleading. A pleading must also be material with 
relation to the parties. It must also be material 
with relation to the form of action. 

58. Pleadings must be material in 

Several kinds ° 

of material- themsclves, and this with relation to the 
several stages of the cause; for a plead- 
ing may be material in one stage of the cause, and 
may be immaterial in another. That which is a 
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good defense in one state of a case, if it be not then 
made, cannot be made in another. To understand 
this, it is necessary to recollect that pleading is al- 
tercation; that whatever fact or principle is stated 
by one party, and not denied by the other, is to be 
taken as admitted. Hence, every pleading alters 
the state of the argument. The reason of the rule 
is to be found in the same logical and moral princi- 
ples which bind a party, whose pleading has been 
traversed, to join issue upon the traverse. "When a 
party has once rested his defense iipon an averment, 
or series of averments, or upon a denial, he cannot 
afterwards change his ground without admitting 
one of two things — that he has averred a falseliood, 
or denied the truth, as the former pleading was af- 
firmative or negative — or that he has rested his 
defense or demand upon an unimportant or imma- 
terial fact. In the one case he offends against 
moral, in the other against logical principle. Be- 
sides, sound policy forbids any such departure, for, 
if permitted at one stage of a cause, they must be 
permitted at all, and the altercation could never be 
brought to a close. The party who felt himself in 
the wrong might, by continual changes of his 
ground, forever protract the preparatory discussion. 
The case would never be prepared for a decision, 
and, therefore, never decided. A pleading which 
assumes a new ground admits that the former was 
untenable, for if it had been tenable the party 
would have adhered to it. If it was not tenable, 
judgment ought to have been given for the other 
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party, and would have been so given had the conrt 
been aware of its defects. Those defects are now 
admitted, and the same judgment is given which 
would have been given before had they been before 
discovered. 

59. We shall, as usual, illustrate this by an ex- 
ample. To an action of debt on bond, the defend- 
ant, having had oyer, by which it appears to be a 
bond with collateral condition, may plead perform- 
ance of the condition. To this the plaintiff may 
reply, assigning particular breaches of the condi- 
tion. The only answers wliich the defendant can 
make are a demurrer or a traverse. That is, he 
must deny the truth of the matters alleged as 
breaches of the condition, or that they are such 
breaches. For, having once alleged that he has 
performed the condition, he has narrowed the con- 
troversy to this question, has he performed the 
condition or not? He cannot, therefore, rejoin that 
the plaintiff has released him, or that the bond is 
not his deed, or any alleged reason why he is not 
bound to perform the condition, technically called 
an excuse, for non -performance. Yet all these 
would have been good answers to the declaration, 
and might have been pleaded instead of perform- 
ance, or with it, under the statute of double plead- 
ing. They cannot, however, be used in this stage 
of the cause, because they do not show that the de- 
fendant has performed the condition. Thus, in' a 
case actually decided, where the plaintiff declared 
on a bond, the condition of which, on oyer, ap- 
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peared to be that the defendant should indemnify a 
parish from any expense on account of a certain 
child. The defendant pleaded that the parish had 
not been damniiied. The plaintiff replied, showing 
damage. The defendant rejoined, that he was will- 
ing to have maintained the child, and so have pre- 
vented the damage. This was adjudged a departure, 
because it had no tendency to show that the par- 
ish had not sustained damage. 

60. A pleading must also be material with rela- 
tion to the parties. That is, it must, if a declaration, 
make the proper persons plaintiffs and 

.\, , , T Materiality 

defendants : if a subsequent pleadmg, with relation 

' 1 ° to parties. 

relate to matters transacted among the 

persons whom the declaration has made parties to 

the cause. 

61. A pleading must also be material with rela- 
tion to the form of action. That is, if a declaration, 
it must show that the injury complained Materiality 
of is one for which the law allows the roformo*fac° 
party to seek redress in the form of ac- '""'■ 
tion which he has adopted. If a general issue plea, 
it must be the one which the law has appropriated 
to the form of action used. 

62. Of the qualities of a pleading, which we have 
enumerated, the only one, remainibg 

' 11 Truth. (A) 

undiscussed, is truth. And this, not- 
withstanding we have, in compliance with custom, 
so enumerated it, and notwitlistandiug its impor- 
tance, is not, properly, a quality of a pleading. It 

(A) Stephen's PI., 441 ; Bacon's Abr. Pleas, G. 4. 
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is, strictly, a quality of the matters set forth in the 
pleading. The science of pleading has no rules, 
whereby truth can be ascertained. The court can- 
not, by themselves, inquire into its existence; that 
is the province of the jury, and tlieir inquiries are 
conducted, not according to the rules of pleading, 
which are not intended or adapted for aiding them, 
but according to the rules of evidence. The only 
rule on the subject, which can be said, with any 
shadow of propriety, to belong to the science of 
pleading, is this : that the facts alleged must be true, 
at the time of action brought. But even this is not 
so properly a rule of pleading as of evidence. Since 
a demurrer, the proper mode of enforcing attention 
to the rules of pleading, is here powerless, and a 
disregard of the rule operates only as a variance 
between the allegation and the proof. 
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CHAPTER YII. 

ACTIONS, (a) 

63. The wisdom of our ancestors provided, for the 
redress of the injuries which most frequently 
occurred in their time, certain forms of proceeding, 
utility of forms *^ which the name of formed actions has 

of action, ^^ggjj giygQ^ The action on the case has, 
with no less wisdom, been since provided, for the 
redress of such injuries as were not known to, and 
could not be foreseen by, the original framers of 
formed actions. The policy of separating each class 
of cases from all others, by a form of action, and 
thereby giving the defendant some notice, from the 
very commencement of the cause, of the nature of 
the complaint, and precluding the plaintiff from 
changing entirely the ground at first taken, has 
been observed, with more or less rigor, by all 
civilized nations. It may, therefore, properly be 
assumed, that it is consistent with the notions 
generally entertained by mankind of what is riglit 
and fair. Yet we continually hear complaints of 
it, as an useless and unwholesome rigor. It can 
scarcely be thought, however, by any impartial 
man, that the common law, in its present state, is 
too strict upon this subject. The action on the 

(a) Stephens' PI., 9-20; 1 Chltty's PI., 106-110; 3 Black. 
Com., 270; Gilbert Hist. C. P., 2, 4, 5; 3 Thomas' Coke's Lit- 
tleton, 348 et seg ; 1 Tidd's Practice, 1-27 ; 1 BurriU's Prac- 
tice, 5-28; 3 Robinson's Practice, 358-482. 
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case, which, in its various modifications, is the 
remedy for the larger part of the injuries committed 
in modern times, is only described in the writ as an 
action on the case. The defendant may conjecture, 
if he can, whether the plaintiff feels himself 
aggrieved by some remark injurious to his character, 
or by the non-performance of some supposed agree- 
ment, or by some other of the almost innumerable 
occurrences which furnish legal ground for an 
action on the case. The formed actions, it is true, 
are less liberal in this respect, and compel the plain- 
tiff, in the writ which commences the proceedings, 
to give some notice of the nature of the complaint. 
That the want of such notice is an evil, from which 
the defendant has some right to be protected, the 
legislature of Maryland seem to have believed, when 
they forbid sheriffs from taking bail in more than 
fifty pounds in any action on the case, unless a copy 
of the declaration containing the true cause of action, 
should be sent with the writ. Tlie English leeisla- 
ture still more effectually protected the defendant, 
when they required an affidavit to be filed of the 
true cause of action, before any bail could be 
required. What the Maryland act of assembly 
does in actions on the case, by sending a copy of 
the declaration, the common law does in formed 
actions, by means of the writ itself. 

Forms of action ^^- ^^^ ancicut formed actions have, 

in use. most of them, fellen into disuse, with the 

injuries for which they sought redress. There only 

remain in use in Maryland, although others are 
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doubtless in force, dower, ejectment, trespass, vi et 
armis, replevin, covenant, debt and scire facias. 
Of these, the four first are regarded as actions for 
wrongs; the three last, as actions upon contracts. 
This division, as to the three first and fifth, is 
strictly accurate. Replevin, however, may in Mary- 
land be used as a means of enforcing a contract of 
sale. Debt is sometimes brought in cases scarcely 
reducible to the head of contract. And, in modern 
times, there are very few cases of contracts to which 
scire facias is aj^plicable. The division, however, 
is accurate enough for most purposes, and in formed 
actions particularly, is to be regarded as important. 
For although the different actions of each class, as 
above designated, have among them some common 
ground, where a man may elect his remedy, no 
election is, in formed actions, ever given between 
the two classes. This remark does not a^^ply to 
the action on the case, which is also divided into 
the two grand divisions of actions of assumsit, or 
actions on the case upon promises, and actions on 
the case for wrongs or torts. Yet a party may, 
sometimes, elect under which division he will class 
his case. He may also, sometimes, elect whether 
he will seek redress — by a formed action, or an 
action on the case. 

65. We must now endeavor to ascertain 

the boundaries of the several actions. 

The action of dower is one provided to enable a 

(6) Stephens' PI., 10; 1 Thomas' Coke's Littleton, 585 & n. 
(R) ; 1 Lomax Dig., 118-19. 



78 EVANS ON PLEADING 

■widow to recover lier dower, or third part for life of 
her husband's real estate. It is entirely restrained 
to this object, and can be applied to no other, nor 
can any other action attain this object. Dower has, 
then, no ground in common with any other action. 

66. Ejectment, in its present state, is the remedy 
for detaining land belonging to another. This injury 

can be redressed by no other of the enum- 

Ejectment. (c) , ■■ . . . ,, . . 

erated actions, nor is any other action 
than ejectment ever resorted to, for that purpose, in 
Maryland. Ejectment may, then, also be considered 
as having no common ground, with any other action. 
It is, indeed, sometimes employed as a means of 
compelling the payment of rent. But when it is 
so employed, it is because the interest of tlie tenant 
in the land, is considered as forfeited, by non-pay- 
ment of rent, and the action is brought by the 
landlord to recover possession. The rent is paid 
by the tenant to save the forfeiture. The payment 
is a collateral matter, which is not directly enforced 
by the action. 

67. The action of trespass, or, more accni-ately, 
of trespass vi et armis, is an action devised to give 
Trespass m«< redress for a direct unlawful intermed- 

armis. (_d) (Jjing with the property or person of an- 
other. In the days of ancient violence, such injur- 
ies were generally accompanied with force, or were 
at least committed in the confidence that the wrong- 

(c) Stephens' PI., 13-14; 1 Chitty's PI., 209-315; Hales' 
History E. L., 176 ; 3 Thomas' Coke's Littleton, 308-213. 

(d) Stephens' PI. 17 ; 1 Chitty PI. 186-209. 
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doer was backed, and would be borne out by su- 
perior force. Hence, they are always stated in the 
writ and declaration to have been committed "w et 
armis "— in English, " with force and arms." This 
phrase constitutes the verbal difference between 
this action and the action on the case for a wronsr. 
The real distinction is in the thing signified by the 
phrase. The thing signified is a technical or imag- 
inary force, inferred by the law from every direct 
unlawful intermeddling with the person or property 
of another. The distinction is in the intermeddlins 
being direct, for the law supposes that no man will 
tamely permit a direct interference in his concerns, 
and therefore that no man will attempt such direct 
interference unless he is prepared with a force to 
support his intrusion. This inference, it will be 
seen, arises out of the notion that the plaintiif will 
resent the attack upon himself or his property. 
We are, therefore, to look at the condition of the 
plaintiff", not of the defendant, to ascertain whether 
the law will impute force to the defendant. If the 
plaintiff or his property he directly attacked, al- 
though by the indirect procurement of the defend- 
ant, the law implies force. Thus where the defend- 
ant has employed other persons as the agents 
in the attack on the person or property of the 
plaintiif, the law will imply force. Thus, also, 
if a direct interference with the person or property 
of another be produced in consequence of ray act, 
although there may have been several intermediate 
actors, the law presumes that I would not have done 
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such act had I not been supported by a competent 
force. In the case which is considered as the lead- 
ing one upon this subject, the defendant threw a 
lighted squib in a crowded market place; several 
persons, in self-defense, threw it from their respect- 
ive vicinities, until it struck the plaintiif, and put 
out his eye. Here was no act of the defendant di- 
rectly interfering with the plaintiff, but a direct 
interference with the plaintiff was the indirect con- 
sequence of the defendant's act, and trespass vi et 
armis was adjudged to be the proper remedy. So 
where one man whipped a horse ridden by another, 
and drove him over a third, trespass vi et armis was 
held to lie. 

68. From these principles we may infer that no 
action of trespass vi et armis, will lie for sny 
injury to incorporeal property, such property not 
being susceptible of a direct interference. For the 
same reason, no such action will lie for any injury 
to reputation. Where the injury, although direct, 
is committed by means of legal process, the action 
must be case. Because it is manifest that the de- 
fendant, instead of relying on his own force, 
resorted to improper means for availing himself of 
that of the public. But where the officers of the 
law, entering the property of a person by means of 
legal process, abuse that entry to an improper pur- 
pose, the action must be vi et armis. The reason 
is that in directing the public force, of which they 
have the command, to objects not warranted by the 
process under which they profess to act, they ren- 
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der it, for tlie time being, a private and nnlawfnl 
force, applied to the purpose of supporting them 
in their unlawful conduct. In the other case, the 
public force is employed for its legitimate purpose, 
of enforcing the public process, although that pro- 
cess itself has been misapplied and abused. There 
is, however, a verj numerous class of cases which 
are exceptions out of our rule. Cases in which an 
action on the case niav be brought, although 
there has been a direct intermeddling with the per- 
son or property of the plaintiff. These are cases in 
which the injury was the result of negligence, for 
the law will not generally presume that a man pro- 
vides himself with force before he ventures to be 
negligent, although in some anomalous cases it does 
so presume. 

69. Such is the boundary between actions of 
trespass vi et armis and actions on the case; but, 
although it seems tolerably well defined, they have 
some common ground between them. Both actions 
will lie, for criminal conversation with a plaintiff's 
wife. Trespass vi et armis, because there is a di- 
rect intermeddling with the person of the wife. 
Case, because the affections of the wife, the subject 
of the real injury, being incorporeal, are not sus- 
ceptible of a direct interference. 

70. Where the injury is taking the plaintiff's 
goods, there is a direct interference which is the 
subject of an action of trespass vi et armis. But 
the plaintiff is permitted to wave that injury and 
bring an action of trover, which is an action on the 

6 
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case for detaining the goods. The mere detaining 
of goods which have come lawfully to a man's 
hands is not regarded as a forcible injury, since it is 
not an interference with the plaintiff's property, in 
his possession, and there is, consequently, no occa- 
sion for a force to overawe him. But the unlawful 
taking, which the plaintiff is supposed to waive in 
bringing his suit, he is permitted on the trial to 
prove as evidence of a conversion of the goods to 
the nse of the defendant. 

71. Keplevin is an action which can only be 
brought to recover goods which are unlawfully 

taken, or detained from the plaintiff. It 
has no exclusive ground of its own; be- 
ing concurrent throughout with trover, and fre- 
quently with trespass. It affords, however, when 
the goods can be found, a more efl&cient relief than 
either of those actions, since it puts the plaintiff' 
in possession of the property in dispute at the com- 
mencement of the proceedings, upon his giving 
security for its return should he fail in establishing 
his right. 

72. The action of covenant is a form of proceed- 
ing devised to recover damages for the non-perform- 
ance of contracts in writing, under the 
seal of the party. In the ancient state 

(e) Stephens' PI. 19, xcii. cx.-cxiii.; 1 Chitty PI. 181- 
185; Morris on Replevin, 68, et seq.; BuUer's Nisi P. 52; 
3 Black Com., 140. 

(/) Stephens' PI, 16; 1 Chitty PI. 139-134; Fitzherbert's 
Nat. Brev. 340. 
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of society, when the majority of the people were 
ignorant of the art of writing, their acts could only 
be authenticated by the impressions of seals. The 
memories of illiterate witnesses were not to be 
trusted with the particulars of contracts. For 
these reasons, those under seal were the only con- 
tracts, not of record, which the law enforced, with 
the single exception of a contract for the payment 
of a liquidated sum of money. With this last it was 
thought the memory of a witness might be trusted, 
if the plaintiff was able to show any consideration 
or reason wherefore the defendant should pay him 
such a sum. Hence, probably, the action of cov- 
enant, which is universally applicable to contracts 
under seal, and the action of debt, which is uni- 
versally, applicable to the recovery of liquidated 
sums of money, covered, in ancient times, the 
whole ground of contracts remediable by the law. 
Other means have since been found for the enforce- 
ment of other contracts, but the boundaries of the 
action of covenant remain undisturbed. It is still 
appropriated to the enforcement of contracts under 
the seal of the party. It has no ground in common 
with any of the actions founded upon wrongs, be- 
cause they are not applicable to contracts — it is 
applicable to nothing else. It has no ground in 
common with scire facias, because that action lies 
only upon a record — covenant only upon a contract 
under the seal of the party. Having now men- 
tioned records, it will be well to remark that the 
technical signification of the word " record " is 
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confined to the proceedings of courts, and does not 
extend to matters transacted out of court, although 
they may be afterwards recorded. Hence the re- 
cording of a written contract does not convert it to 
a contract of record. To entitle it to that charac- 
ter, it must have been first made in a court of 
record, or under its authority, in the ordinary course 
of its proceedings. To return to the action of cov- 
enant. It occupies no ground in common with 
assumpsit, because 'assumpsit lies only on contracts 
not under seal — covenant only on contracts under 
seal. Debt is the only action with which covenant has 
any common ground, or which can, together with cov- 
enant, be brought under consideration in the act of 
electing a remedy. It may be gathered from what 
has been before said that wherever a party has, by 
a contract under seal, bound himself to pay to an- 
other 3 liquidated sum of money, and violates his 
engagement, that the injured party may elect be- 
tween the actions of covenant and debt. To this 
rule, however, the case of a covenant to pay a 
liquidated sum as rent, seems to be an exception, 
No instance is recollected of an action of debt being 
brought on such a covenant, although the same rent 
may be recovered in an action of debt, without 
taking notice of the written obligation. 

73. The action of debt is intended to enforce the 

payment of money, which a party owes, in Latin 

Debt. (0) <^^i^t- Now, in the judgment of the 

law, a party owes all sums of money 

(g) Stephens' PL 14; 1 Chitty's PI. 131-129; 2 Greenleaf 
Ev., 279. 
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which he is bound to pay, jn consequence of the 
judgment of a court of law, of the directions of 
competent legislative authority, of the relation 
which a tenant bears to his landlord, which the law 
calls privity, and regards as something diiferent 
from a mere contract, or lastly, in consequence of 
his own contract, whether of record, in writing 
under seal, in writing without seal, in words, or 
merely implied from the equity and good conscience 
of the case. In all these cases, the action of debt 
will lie. It also lies in two cases not naturally re- 
ducible, under any of the classes above enumerated. 
One of these, is the case of penal actions of debt, 
which owe their existence, not only as a class, but 
in every particular instance, to express statutory 
provisions. The legislature imposes a pecuniary 
penalty on a certain otfense, and by express words 
authorizes its collection by action of debt. The 
other class of cases, is that of actions iipon bonds 
with condition. It is very common to enter into a 
bond or written obligation under seal, to pay a 
liquidated sum, with a condition annexed to it, that 
if the obligor or party entering into the obligation, 
or another person, paid a less sum of money at a 
iixed day, or did or did not some other act or acts, 
the bond should be void. At common law, unless 
the condition was performed, the bond was forfeited; 
that is, became absolute, and an action of debt 
would lie upon it, as a stipulation to pay a liquida- 
ted sum. But, at present, the penalty of the bond, 
as the sum which the obligor engages to pay is 
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called, is only regarded as a security for damages to 
the extent of the injury actually sustained by the 
plaintiff. A regulated action of debt, however, 
may be still sustained upon such a bond. If the 
condition be for the payment of money, the party 
injured by the non-payment, recovers out of the 
penalty, the sum which was, according to the con- 
dition, to be paid, with interest from the time when 
it should have been paid, and nominal damages be- 
yond the penalty for the detention of the debt. For 
in the action of debt, some damages are always 
given for the detention of the debt, although they 
are frequently nominal; that is, of no value. If, 
however, the real debt and interest exceed the 
penalty, the surplus is recovered as damages beyond 
the penalty. When the condition is that any per- 
son shall do or omit any act, other than the pay- 
ment of money, the bond is called a bond with col- 
lateral condition. The penalty is then regarded 
only as the utmost limit of the damages, and the 
plaintiff recovers no more out of the penalty, than 
a fair compensation for the loss he can prove him- 
self to have sustained, by the breach of the condi- 
tion, with nominal damages beyond the penaltj'. 
On a bond with collateral condition, more cannot be 
recovered than tlie amount of the penalty and nom- 
inal damages, although less may. 

74. The action of debt occupies but very little 
exclusive ground. It is almost always an elective 
remedy. When the evidence of debt is a record, it 
is concurrent with scire facias; when it is an in- 
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strnment under seal, with covenant; when it is an 
instrument not under seal, or when it is not in 
writing, with assumsit. The only remaining grounds 
of the action of debt are statutes, and the privity 
between landlord and tenant. Where a man is 
bound to pay a sum of money by a statute, upon 
any other principle than that of a penalty, the 
action oi assumsit will lie as well as that of debt. 
With respect to the privity between landlord and 
tenant, it may be observed, that, technically speaking, 
it is an exclusive ground of the action of debt; yet, 
in fact, few instances occur of rent in arrear, in 
which there is not an election of actions. The action 
of assumsit, indeed, will not lie directly for rent, 
but if the demise or contract of renting has not 
been by deed, a compensation for the use and occu- 
pation of the property, which is precisely the same 
thing, may be recovered in assumsit. If the demise 
be by deed, the deed generally, indeed always, con- 
tains a covenant express or implied, iipon which an 
action of covenant may be brought. It may be 
well to remark, that no instance is recollected of an 
action of covenant being brought upon a bond with 
condition. If such an action were brought, the 
breach coiild not be assigned in the non perform- 
ance of the condition, because the party has not 
bound himself to perform the condition, but only 
to pay a sum of money if he does not. The breach 
could not now be assigned in the non-payment of 
the penalty, because, since the statute, the whole 
penalty is no longer to be paid, and, by bringing 
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covenant, the defendant is deprived of the advan- 
tages he enjoys in the regulated action of debt. It 
is then remarkable, that penal actions and bonds 
with condition, the two cases which we observed 
did not naturally fall within the limits of the action 
of debt, are the only exclusive grounds of that 
action. This peculiar character they owe to their 
statutory origin. Statutes regulating their subjects 
arbitrarily, and not like unwritten laws upon sys- 
tematic principles. 

75. We may also remark, that where the actions of 
debt and covenant are concurrent, debt is generally 
brought, except in the case of rent, in which 
instance, covenant is usually, but not always pre- 
ferred. When scire facias or assumsit are concur- 
rent with debt, debt is rarely brought. We have 
said, that debt lies upon a written contract, not 
under seal; yet there is high authority, that debt 
will not lie upon a promissory note. The meaning 
of this, however, seems to be only, that in debt a 
promissory note cannot be declared upon as a 
substantive cause of action, as a sealed instrument 
may, and as a promissory note may, in assumsit. 
It may, nevertheless, be used as evidence of a debt, 
which has been declared upon in another form. 
Debt is classed as an action, founded upon contract, 
because it is generally so founded; yet it lies upon 
a judgment, rendered against the will of the 
defendant, even though the original action were not 
upon a contract, upon penal statutes, and in some 
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other cases, scarcely reducible to the class of 
contracts. 

76. Scire facias is an action which must be 
always founded upon a record, in the sense in which 
that word has been above defined. It 

^i « » . SoireFacias. (A) 

is the proper means oi enforcing com- 
pliance, with all obligations of record, which do not 
furnish ground for an immediate execution ; whether 
from lapse of time, change of parties, or their own 
inherent nature. If the obligation, imposed by the 
record, be that of paying a liquidated sum, the 
party may, generally, elect between scire facias and 
debt. If the obligation be of a different nature,. 
scire facias is the only mode of proceeding. It is 
classed with actions founded upon contracts, but is 
not any more than debt, exclusively confined to 
injuries, reducible to violations of contract. Scire 
facias has no ground in common with any action 
but debt; they are the only actions which can be 
grounded upon a record. 

77. The action on the case is divided into two 
grand divisions — the action on the case upon 
promises, and the action on the case upon 

/• 1 ■ Asaumpeit. (i) 

torts or wrongs. The nrst of tliese is 
more usually called the action of assumsit. The 
word assumsit means undertook, and the language 
of the declaration is, that the defendant promised 

(h) 3 Black. Com., 416-431; Coke 3nd Institutes, 469-472; 
1 Chitty's PI, 26, 125, 

(«•) Stephens' PL, 18; 1 Chitty's PI., 110-131, 148-163. 
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and undertook. The legal definition of a promise 
or undertaking, is a contract not under seal, as that 
of a covenant is a contract under seal. In the 
gradual progress of civilization, a period arrived at 
whicli contracts were frequently made without seal, 
because the art of writing had become common 
among the business doing classes of society. The 
memories of witnesses also became more trus- 
worthy, as the bulk of mankind grew more intelli- 
gent. It then became necessary and proper to pro- 
vide some new means of enforcing the new species 
of contracts. The flexibility of an unwritten system, 
a quality certainly desirable, but unattainable in a 
written code, supplied the want, by adapting the 
action on the case to the purpose. The action of 
assumsit is precisely the counterpart of the action 
of covenant; both lie upon contracts of whatever 
nature the substance of the contract may be, pro- 
vided it be in the form to which the action has been 
appropriated. Covenant lies upon any contract 
under sqbI, assumsit uponany contract neither under 
seal, nor of record. The one exactly supplies the 
deficiencies of the other; they have, therefore, no 
ground in common, and no man can ever be called 
upon to make an election between them. There is 
no ground in common between scire facias and 
assumsit, because scire facias lies only upon a 
record, and assumsit •w\W,{-a. no case, lie on a record. 
Assumsit will not lie for any injury, other than a 
breach of contract; it has, therefore, no ground in 
common with any other of the formed actions. 
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except debt. The ground occupied in common by 
debt and assumsit, is very extensive; for it has been 
adjudged, that wherever a debt is proved to exist, 
the law will imply a promise to pay that debt, unless 
the party be under an obligation to pay, of a more 
solemn nature than a bare promise. Upon every 
such promise, assumsit will lie. It has been hinted, 
that the action of debt would lie only for a liqui- 
dated sum, and this was anciently true. At this 
day, a more liberal construction of the word debt is 
adopted, and every sum of money which one man 
owes to another is regarded as a debt, whether the 
precise amount be ascertained or not. This modern 
construction was first adopted in the action oi assum- 
sit, although not without hesitation. It has since been 
extended to the action of debt. It is, still, always 
necessary in debt, and frequently in assumsit, to 
declare for a liquidated sum, which sum it is, how- 
ever, not now necessary to prove, precisely as laid. 
For all debts then, according to the last definition 
of the word, assumsit will lie, unless the obligation 
upon which they arise is of a higher nature than 
a bare promise. The obligations which the law 
regards higher than promises, are judgments, con- 
tracts of record, or under seal, and the privity 
between landlord and tenant. The last differs only 
nominally from a promise, and we have seen that 
for the purpose of extending the remedy of assumsit, 
this technical difiiculty is permitted to be tech- 
nically evaded. Statutes directing the payment of 
money not as a penalty, are held to create a debt, 
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and tlie law will imply a promise to pay such debt. 
Where the sum is directed to be paid as a penalty, 
assumsit will not lie, because the law will not imply 
a promise to pay a penalty, before the party has 
been convicted of the offense, and when he is con- 
victed the obligation to pay is of record. Assumsit 
has some ground in common with action on the 
case for wrongs. Where a party to a contract, not 
of record or under seal, has sustained damage, 
through the fraud, negligence, or unskilfullness ot 
the other party to the contract, the injured party 
has generally his election either to regard such 
injury as a breach of the contract, or as a snbstantive 
wrong, and consequently to choose his remedy 
between assumsit and case for the tort. 

78. The action on the case for torts, lies for all 
injuries which consist in non-feasances or omissions, 
for injuries committed through negligence, for 
injuries to the property of the plaintiff in the 
defendant's possession, for all injuries to incorporeal 
rights, including reputation, for most injuries to 
the domestic relations, for the detention of personal 
property, for injuries effected without a direct 
interference with the person or property of the 
plaintiff, and, in general, for all injuries for which 
there is no other remedy. It occupies some ground 
in common with the actions of assumsit, and tres- 
pass vi et armis, as has been already stated, but none 
in common with any other action. 
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CHAPTEE VIII. 

JOINDER OF COUNTS, (a) 

79. Intimately connected witli the subject of 
forms of action, is the docrine of joinder of counts, 
by which is meant the knowledge of what injuries 
may be joined together in one action. This is 
a doctrine by which the writers on pleading have 
been somewhat perplexed. Sir Francis Buller, 
m Brown vs. Dixon, 1 T, B. 276, lays down 
the following rnle: That whenever two 

counts admit ot the same plea and 
the same judgment, they may be joined. This, 
liowever, is a very imperfect rule. The converse of 
it is not true, and counts may be joined which do 
not admit of the same plea. In the action of debt, 
counts may be joined upon records, upon contracts 
under seal, and upon contracts without seal. Yet 
these counts require three general issues. To the 
first class, nul tiel record, no such record; to the 
second, non est factum, that the writing alleged is 
not the deed of the defendant; to the third, nil 
debet, that the defendant owes nothing to the 
plaintifi". That the plea meant in the rule is the 
general issue, is manifest from the context. 

80. Doubtless the original rnle was, that counts 

{a) Stephens' PI. 33,367, cxvii.; 1 Chitty's PI. 331, 339; 
Gould's PI. iv. 5! 4; Bacon's Abr. Actions in General, C. ; Idem 
Pleas, etc., B. 1 ; 3 Thomas' Coke's Littleton, 361. 
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in the same form of action might be joined, but 
that those in different forms of action might not. 
And the foundation of the rule was this: Every 
individual action, that is, every proceeding for set- 
tling a particular controversy, was anciently founded 
upon an original writ, issued out of chancery, di- 
rected to some sheriff, and returnable to the court 
which was to decide the controversy. Every form 
of action, had its peculiar form of original writ, 
and the form of the writ determined the form of 
the action. It was impossible that one action could 
be grouiided on two writs, or that one writ could be 
in two forms ; consequently there could be no joinder 
of counts, sounding, as the phrase is, in two differ- 
ent forms of action. This reason applies to all 
actions, except scire facias^ which has no original 
writ, but which may be regarded as out of the ques- 
tion, since in scire facias there can be no joinder of 
counts, because every ^^r(^ facias must be founded 
on a distinct and individual record. 

81. The doctrine of original writs, perhaps, re- 
quires some further explanation, to make intelli- 
gible what has been said. This expla- 

Origmal writs, ° . .,, , , . . t ,. 

nature and nation Will be bcst ffiveu by the aid of 

form of. mi c n 1 

examples. The form of the original 
writ in debt, is a command to the sheriff, to com- 
mand the defendant to render unto the plaintiff' 
such a sura of money, which to him he owes, and 
from him unjustly detains; and if he will not, to 
summon him to court to show his reasons for re- 
fusing. The form of the original writ in covenant, 
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is a command to the sheriff, to command the de- 
fendant, that he perform to the plaintiff the cove- 
nants which he has made with him; and if he will 
not, to summon him to court to assign his reasons 
for refusing. Now it is manifest, that if the plaintiff 
has obtained an original writ in debt, he may, when 
he comes to declare, break down the sum into 
smaller ones, and frame a count upon each of those 
smaller sums, in any manner which he may choose, 
that is consistent with the averment, upon which 
the original writ was grounded. It is equally mani- 
fest that he is not warranted by his writ, in com- 
plaining of the non-payment of the money as a 
breach of a covenant or promise, and still less, in 
complaining of any other injury than the non-pay- 
ment of money. As the writ is the only founda- 
tion of the action, counts not warranted by the writ 
are impertinent. So if he has obtained an original 
writ in covenant, he may, in his declaration, espe- 
cially if the word in the writ, be covenants in the 
plural, state as many different covenants as he may 
think proper, and as many breaches of each cove- 
nant as it may be possible to imagine. All of which 
will give rise to so many different counts. But he 
cannot insert a count complaining of the non-pay- 
ment of money or any other act, considered in any 
point of view, other than that of a breach of cove- 
nant, because his original writ only complains of a 
breach of covenant. 

82. In the action of trespass, the form of the 
original writ is somewhat different. That action 
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Subdivision of applies to so great a variety of injuries, 
actions. tjjat it was not practicable to invent any 

general phrase describing them all, as has been done 
in the cases of debt and covenant. It then became 
necessary, after stating the general character of the 
action, by the phrase vi et xrmis, to give a short 
statement of the particular injniy which was in- 
tended to be the subject of complaint in the action. 
Approved forms of such statements, in the cases of 
most frequent occurrence, were inserted in the 
Register of writs. The necessity of speaking fre- 
quently of such usual modifications of the action of 
trespass, procured for some of them particular 
names, as assault and battery, quare clausum fregit, 
de bonis asporiatis. Some modiiications of the 
action on the case have, from similar causes, at- 
tained the dignity of names, as slander, trover. 
But these actions, as they are improperly termed, 
for they are only modifications of the two actions 
of trespass vi et armis, and trespass on the case, 
were susceptible of being joined with each other, 
and with other forms of their respective actions, 
which being of less frequent occurrence, have not 
acquired distinguishing appellations. For the origi- 
nal writ after its usual formal beginning, might 
recount as many injuries, as the plaintiff" thought 
proper to suggest; always, however, taking care, 
tliat none of them were at variance with the com- 
mencement of the writ. That is to say, if the writ 
commenced vi et armis, that all tlje injuries enu- 
merated, were such, as in contemplation of law, are 
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committed with force, and if it commenced without 
those words, that no injury was inserted, whicli the 
law considered forcible. This was considered a 
sufficient compliance with the rule, that no writ 
could be in two forms. The party who obtained 
such a writ, could, of course, insert in the declara- 
tion, counts appljnng to every injury, stated in the 
writ, and to no other. Afterwards, the form of the 
original writ, in case, was changed, and the writ, 
instead of setting out the injury complained of, only 
described the action as an action of trespass on the 
case, etc. The plaintiff, in such an action, was then 
held to be within the bounds of his writ, while he 
kept within those of the action on the case, and 
might vary his counts as he pleased, taking care 
that every one of them was a count in case. But 
the action on the case having tliis peculiarity, that 
it lies both for torts and upon contracts, the judges 
thought the old rule too loose, with relation to an 
action of so extensive a nature. They, therefore, 
undertook to restrain its vagrant character, by de- 
ciding, that although he who had obtained an 
original writ, in case, might elect between the two 
great divisions of the action, he should not elect to 
use them both. Still confining himself to the divis- 
ion which he had chosen, he might vary his counts 
as he thought proper. 

83. The original writs are now generally disused. 
In most of the United States they are abolished; 
in England the issuing them is evaded °S*a7£i^ 
by a variety of ingenious contrivances, fllf^ v^ac- 
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to which the courts lend all the countenance 
they can. Causes are now generally commenced 
with a writ icontrived formerly to punjsh the 
contempt of court committed by the defendant in 
disobeying the mandate of the original writ. In 
this writ the English courts tolerate the union of 
all kinds of actions, or the reciting of such a sup- 
posed original writ as never could have existed. 
When the defendant has been brought into court 
they permit the plaintiff to declare against him for 
injuries, and in forms of action not mentioned in 
the writ. The only check to this license is that 
furnished by the statutes regulating bail. These 
compel the insertion in theTwrit of the true form 
of action and the filing an afGdavit of the cause of 
action, under pain of losing the security of bail. 
But if the plaintiff is satisfied with the defendant's 
own security, he may issue a writ in one form of 
aqtion, and file a declaration in another. But still, 
when the declaration is filed, it is necessary that it 
should be confined within some limits, and the 
same courts which permit the joinder of inconsist- 
ent actions in a writ, forbid it in a declaration. 
But as the original writs no longer issued, and the 
writs by which causes were really commenced, were 
not subject to the rule wJiieh confined the old orig- 
inals to a single form of action, it is not wonderful 
that men lost sight of the ancient rnle and its 
reason. The courts were then to seek a new rule. 
The difficulty about one seems to have arisen chiefly 
from considering the several varieties of trespass 
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and case as diflferent species of actions. The rule 
which has been adverted to is formed precisely to 
meet such a difficulty. That branch of it which 
relates to the plea serves to distinguish between the 
two grand divisions of the action on the case. The 
other branch of the rule, which relates to the judg- 
ment, serves to distinguish between case and tres- 
pass. For in trespass, it was usual, formerly, be- 
sides the damages, to impose a fine for the unlawful 
force; and the traces of this practice are still to be 
perceived in the form of the judgment. Beyond 
the limits of trespass and case, this rule is entirely 
useless. 

84:. The ancient rule is still sufficient and the 
best. It may be stated in this form — that no two 
or more counts may be joined which Baron Giibcfs 
do not belong to the same form of ac- ^^^- ^*^ 
tion, but that all counts may be joined which do 
belong to the same form of action, except in actions 
on the case, where counts sounding in tort cannot 
be joined with counts sounding in contract. The 
substance, though not the language of this rule, 
has the authority of Chief Baron Gilbert, in the 
beginning of his Hiatory and Practice of the 
Common Pleas. The forms of the original writs 
are there also assigned as the reasons of the rule. 

85. To this rule, it is said, there are two excep- 
tions. The first is, that detinue, an obsolete form 
of action for the recovery of personal 

1 . . 1 V,, 1 ,\ T, , BxceptiopB. 

property, may be joined with debt. But 
(6) Gilbert's Com. Pleas, 5, 6, 7. 
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tbia exception, a& it ia called, proceeds on the strp- 
position that detinue is a variety of debt, and this 
supposition i& borne out by the form of original 
writs in the register. This case, however, though 
not properly an exception to the received rule, is 
not governed by it; for the general issue, in detintie, 
differs from that in debt, 

86. The other exception to the old rule is eject- 
ment. Ejeetment, in its origin, was, certainly, a 
modification of trespass m et armis, and yet it can- 
not now be joined with other varieties of that 
action. Ejectment, in its primitive form, might, 
certainly, so have been joined, and might probably 
still be so joined, if anybody thought proper. But 
the primitive form of ejectment has been, in prac- 
tice, entirely superseded by the modern fictitious 
form of ejectment. This modern form cannot be 
joined with other varieties of trespass vi et armis, 
because its fictitious parties, and the other fictions 
of law connected with it, have made it the creature 
of the courts, who will not permit tiiose fictions to 
be applied to any purpose other than those for 
which they were originally contrived. For these 
reasons, ejectment is now treated as an independent 
and distinct form of action, and it is so practically, 
although in theory only a modification of trespass. 

87. The origin of the joinder of counts has been 
explained, and the rule by which it is governed laid 
Use ana effect <iow°' The rule may, perhaps, be, in 

of the rales, gome degree, arbitrary; yet it has, for 
the most part, a foundation in the nature of things. 
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A controversy ought generally to be confined to one 
transaction, or at least to transactions of a similar 
nature, and that is the effect of the rule. Contracts 
ought not to be coupled in the same proceeding 
with wrongs, and this is effectually prevented by 
the rules upon the subject. Nay, it is generally in- 
convenient for several contracts to be made the sub- 
ject of one action. Tet this, by the arrangement 
of the actions, is permitted to a considerable, but 
not to an unlimited extent, while to the various 
modes of stating the same contract, there is no arti- 
ficial limit whatever. The rule also allows an am- 
ple range to the party in framing his declaration 
against a wrong-doer. Though the distinction by 
which the limit is fixed to that range is rather 
technical and formal in its nature, it would perhaps 
be difficult to supersede it by a better one, particu- 
larly as it is now well understood. The utility of 
the whole doctrine consists in placing some bounds 
to the multiplicity of questions which may be 
thrown at once before a tribunal for examination, 
and keeping a cause within intelligible limits. 
These are, perhaps, among the principal reasons, 
why, in all civilized countries, men have invented 
certain forms of action. They conduce to the ends 
of justice by giving the defendant early notice of 
the outer boundaries within which the controversy 
must lie, and by preventing both the parties and 
the tribunal from being overwhelmed by a multi- 
farious record, which it might be difficult, if not 
impossible, to nnderdtand. 
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CHAPTEK IX. 

VARIOUS SYSTEMS CONTRASTED. 

88. We now proceed to some observations, on the 
other mode of pleading, which, perhaps not very 

kctiona onthe ^^^^^^^^y' ^^ have Called the mode of 
case. pleading in actions on the case. "We 

shall, hereafter, see that this mode of pleading is 
not confined to actions on the case; but as it is 
chiefly used in them, the designation, although- not 
precisely accurate, in sufficiently so, for the purposes 
of our discussion. We shall continue to use it, and 
draw our examples from the proceedings in actions 
on the case. We shall now proceed to remark on 
the difference between the two modes of pleading. 
Both species of actions were, formerly, commenced 
by the impetration of an original writ; and the 
first step in judicial altercation, in both, is filing a 
declaration. Formed actions, as we have seen, were 
commenced by a writ couched in a prescribed form 
of words. The declaration was a mere amplification 
of the writ. Both were then, generally, extremely 
simple, because they were framed to cover a class ot 
eases, not a particular case. They were, therefore, 
cleared of all minute circumstances. The defendant 
was then permitted to plead a general issue, or deny 
the whole declaration. Actions on the case, are 
of a different character. The writ, by which they 
were commenced, was not in a prescribed form, but 
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was framed, to meet the particular case, in all its 
minute circumstances. Such, at least, was, orig- 
inally, the form ; but it was, afterwards, considered 
sufficient, if the writ merely described the action, 
as an action of trespass on the case, etc. The 
declaration, nevertheless, is still an amplification of 
a supposed writ; for original writs no longer issue, 
setting forth all the circumstances, necessary to 
maintain the action. In the complicated business 
of modern life, these circumstances are, sometimes, 
very numerous. Notwithstanding this, the doctrine 
of general issues, borrowed from the formed actions, 
has been applied to these complex declarations. 
Issues were thus produced, too complex, undoubt- 
edly, for the narrow intellects of an ancient jury, but 
which might, safely enough, be committed to the 
more expanded understandings of the gentlemen, 
who, at this day, composes those tribunals. But 
the departure from the primitive rules of pleading, 
did not stop here. Actions on the case were 
invented, in which precision was as much neglected 
as simplicity. Actions in which the declaration 
give little or no information, as to the matters of 
which it intends to complain. The action of trover 
is of this character. In this action, the J^^^lg^g „f 
declaration states that the plaintiff has '™™''- 
lost certain goods, which the defendant found, and 
coverted to his own use. The courts have held, that 
the loss and finding are immaterial, and need not be 
proved. Tlie declaration then imports no more, 
than that the defendant has converted to his. own 
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use, property of the plaintiff, which came lawfully 
into his possession, or of which he acquired the 
possession in some mode, the legality of which the 
plaintiff does not choose to bring into question. 
One would suppose that this was sufficiently general; 
but the courts, in expounding the word conversion, 
have given the declaration a yet greater latitude of 
signification. They have decided, that besides the 
many acts, to which an ordinary man would apply 
the term, and which they distinguish as actual con- 
versions, the sale or destruction of the property, 
amounts to a conversion, and that the refusal to 
deliver it up, when demanded, amounts to evidence 
of conversion. Here then is an end of all certainty 
or precision; the declaration, thus expounded, with- 
out extrinsic aid, is unintelligible; it conveys to the 
defendant no information whatever, as to the act of 
which the plaintiff complains. There is also an end 
of singleness; for the acts, considered as conver- 
sions, may be very numerous, and of very different 
complexions. Yet, to all this, the defendant may 
plead the general issue, and may, moreover, upon 
that plea, give any matter of defense in evidence. 
And since the courts compel him to answer it at 
all, it must be so, for he has no means furnished 
him of pleading any thing else. A new difficulty, 
however, now presents itself; how are the jury to 
know, what they have to decide? The means by 
which this difficulty is disposed of, shall be stated 
hereafter. 

89. The action of indebitatus assumsit is another 
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action of a similar description. The uncertainty in 
this action is somewhat different from . ,. , 

Actions of 

that in trover. Trover makes some*'™'"^*"- ("^ 
attempt to ascertain the property vrhich is the sub- 
ject of the injury, but leaves the injurious act wrapt 
up in mystery. Indebitatus assumsit describes the 
injurious act or omission with sufficient accuracy, 
but gives no intelligible description of the property 
which was the subject of injury. An action of 
assumsit, is an action in which the plaintiff com- 
plains that the defendant has promised to do some 
act, and has broken his promise. The general issue 
is non-assumsit — in English, tliat he, the defendant, 
did not promise. But the law appro- 

. GeDeral issue 

priates the word promise, to promises not in assumpsit 

^ '■ 1 n 1 explained. 

made in writing under seal, feuch prom- 
ises are the only subjects of the action of assumsit, 
and such promises, if not made for a legal and 
valuable consideration, are void. The plea of non- 
assumsit, may then naturally mean, either that the 
defendant did not promise at all, that he received 
no consideration for his promise, that the considera- 
tion which he did receive was illegal, that his 
promise was under seal, or it may mean two or 
more of those things at once. These remarks are 
made, by the way, to show the great degree of 
uncertainty and multifariousness of the general 
issue, in the action of assumsit, in its best condi- 
tion. The subject will be further considered in a 
more proper place. The action of indebitatus 

(a) Stephens' PL, 40, 157, 160; 1 Chitty's PI., 110-121. 
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assumpsit, is a specieS' of the action of assumpsit, 
in which the plaintiff aileges that the defendant 
was indebted to him in a certain sum of money, 
and so being indebted, pnomiscd to pay him. It 
has been held, that it is not necessary to disclose 
the consideration of the promise, further than to 
show that it was not a debt secured by an instru- 
ment under seal. Under the sanction of this 
decision, declarations are drawn which convey no 
information of the subject of the demand. Only 
stating generally that the defendant was indebted 
for tolls, for work and. labor, for money laid out 
by the plaintiff, or had and received by the defend- 
ant, and other similar general expressions. Besides 
all this the courts, in this species of action, dis- 
pense with any proof of the promise, inferring or 
implying it from the debt. Hence the question, 
upon the general issue, is whether a debt existed at 
the time the action was brought, from which the 
law can imply a promise. The courts will then, 
upon the general issue, hear any evidence going to 
show that the debt was discharged before the action 
was brought. They will also hear any evidence going 
to establish the invalidity of the debt. The defend- 
ant cannot, in this form of action, show that he did 
not actually promise, because the law infers the 
promise from the debt, but he may show that he is 
bound for the debt under seal, or that a judgment 
has been obtained against him, because the con- 
sideration is thus transferred to another security, 
and none left to support the promise. Having thus 
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established the doctrine, that new matter in dis- 
charge of the action might be given in evidence, 
under the general issue, in; indebitatus assumsit, 
the courts have extended it to the action of assumsit 
at large. And this mot only where there was an 
implied promise which they might refer to the 
moment of bringing the action,- but when there 
was no implied promise. And they allow receipts 
and releases to be given in evidence, although made 
after the action was brought. Yet in these cases, 
the reasoning on which the rule was originally 
founded, subtle as it is,: h,Us entirely. The result 
of all the cases is, that in any action of assuansit, 
any conceivable defense may be given in evidence, 
under the general issue, except tender or the statute 
of limitations, or that others besides^ the defendant 
are liable. 

90. It may then be remarked, that in trover and 
indeiifatus assumsit, and in some other forms of 
asswmsit, the plaintiff does not fully disclose his 
cause of action. That in trover, and in all the 
forms of assumsit, the defendant does not disclose 
his true defense. To this, we may add,, that in these 
forms of action, it is possible to introduce evidence 
of matters, distinguished from each other by great 
varieties of time, place and circumstance, although, 
nominally, but one issue has been joined. A more 
entire emancipation from all the rules of pleading, 
could scarcely be desired, by those more averse to 
the science. 

91. But when the judges had thus freed them- 
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selves, from what they, doubtless, thought the 
Difficnitiee shackles of pleading, thej found them- 
this hfose"" selves in the extraordinary situation of 
pleading, ignorance, as to what was the contro- 
versy they were to decide. Neither the parties, the 
court, nor the jury, could ascertain, from the alle- 
gations and denials to be found upon the record, 
what was the matter in dispute. They were, really, 
in a worse condition, in this respect, than those 
courts in which the parties state, informally, their 
respective pretensions, and the court collect for 
themselves, the subject of the controversy. But in 
some of the forms of the action on the case, the 
parties really stated nothing. The courts were, 
therefore, obliged to adopt some method of ascer- 
taining the point to be decided ; in other words, of 
bringing the parties to a real issue, after a nominal 
issue had been formally joined. 

92. They found themselves in a situation, at once 
singular and inconvenient, and various and ingen- 
ious were the devices, adopted to assist their escape. 
Biiiofparticu- ^^" t^^^sc, the most effectual is the bill 
lars. Qjf particulars. This is a particular 

statement, in writing, of the consideration of the 
debt, on which an action of indebitatus assumsit is 
founded, which the defendant has a right to require 
from the plaintiff, and which, when furnished, may 
be considered as a part of the declaration. But this 
only applies to one species of action, and only 
remec^ies some of the inconveniences to which that 
species is exposed. 
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93. In order to attain the same object universally, 
recourse must be had to other means. The verbal 
statements to the jury, made by the Hypothetical 
counsel, may be considered as a part of directions, 
these means. But these statements, from the cir- 
cumstance of being verbal, and from other causes, 
were found not fully to answer the purpose. The 
means by which the object is finally attained, is 
neither more nor less than the application of the lead- 
ing principles of pleading in a new form. In the 
form of hypothetical directions, that is, of directions 
from the court, that if the jury believe such and 
such facts, they are to find for the plaintiff, or for the 
defendant. The legitimate use of such directions is 
to expound to the jury an issue which, from any 
cause, may not be sufficiently intelligible to them. 
In some instances, however, the use of hypothetical 
directions, is much more extensive and important. 
In trover, indebitatus asaumsit, and to some extent 
in all the modifications of assumsit, they are the 
real pleadings. Those prayed for by the plaintiff 
may be compared to the specifications, by which, in 
military courts, the vague and general charges of a 
prosecutor, are reduced to tangible shape. Or they 
may be regarded as additional counts to his declara- 
tion, in which he discloses and explains those parts 
of his claim, which he had at first left obscure, or 
perhaps imintelligible. The defendant, on his part, 
prays the court to direct the jury to acquit him, in 
c^so they shall believe the truth of certain facts. 
What is this but a special plea in another form, 
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abandoning the broad ground taken by his nominal 
general issue, he now alleges certain facts on which 
he relies as a defense. In other words, he assigns 
new matter, to take his case out of the general 
principles of law, relied upon by the plaintiff. The 
plaintiff's prayers for hypothetical directions, or 
specifications, as they may be called, in like manner 
set out the facts upon which he relies, separated 
from the surplusage and the legal fictions, with 
which many declarations in actions on the case 
abound; or state more distinctly, what the declara- 
tion stated too generally to convey any precise idea. 
Other prayers by the plaintiff are in the nature of 
replications, showing new matter, to alter the state 
of the controversy from that appearing on the face 
of the defendant's prayers. These new statements 
being made after the counsel has heard the testi- 
mony, have the advantage of being less liable to a 
variance or disagreement between the allegations 
and the proof. This circumstance saves the counsel 
the trouble of stating the facts different ways, in 
different counts or pleas, in order to guard against 
the chance of variance. But this relief is purchased 
at the expense of at least an equal expenditure of 
time and trouble, on the part of the counsel himself, 
besides occupying the time and delaying the business 
of others. At the same time, we may observe, that 
the purpose is not always attained. Since we fre- 
quently see counsel, even after having heard the 
testimony framing their prayers for the direction of 
the court in several different ways, which is exactly 
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the same thing as drawing several eonnts or several 
pleas out of court. 

94. The substantial identity of hypothethical di- 
rections with counts or pleas will appear by con- 
trasting their different forms. A count alleges 
certain facts, and the declaration, of which it is a 
part, concludes by averring that thereby the plain- 
tiff hath damage. The technical mean- Hypothetical 
ing of damage is a loss for which the reany^piead- 
party is entitled to recover compensa- *°^*' 

tion from him by whom it was caused. The prayer 
of a plaintiff for an hypothetical direction is that 
the court would direct the jury that if they believe 
such and such facts, stating them, the plaintiff is 
entitled to recover. That is, that if they believe 
the facts, the plaintiff hath damage. Now, in both 
cases the facts are stated, and in both the facts must 
generally be proved as alleged. If, indeed, the de- 
fendant plead a special plea to the count, the pro- 
ceedings vary, and a new case is presented which 
may be considered hereafter. But in the common 
case of a general issue the proceedings are the 
same. In the action on the case, the court tell the 
jury expressly that, if they believe the facts al- 
leged, they must find for the plaintiff. In tlie 
formed action the parties themselves agree to the 
same position. In either case the discussion before 
the jury goes on. But it may be said that the 
hypothetical direction has this advantage, that the 
defendant may contest both the premises, from 
which the conclusion that the plaintiff should re- 
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cover is drawn; first, the law before the court, and 
afterwards, the facts before the jury. True, but in 
the other case, the defendant may contest, first the 
facts before the jury, and afterw^ards the law before 
the court, on a motion in arrest of judgment, or in 
a higher court upon a writ of error. In modern 
practice, the same result may be obtained in tlie 
same order, by demurring to the count, and if the 
opinion of the court should be in favor of the plain- 
tiff, striking out the demurrer, and pleading the 
general issue. As the objection will appear upon 
the record, the opinion of the court may be after- 
wards reviewed by the proper tribunal. 

95. The analogy of a prayer on the part of the 
defendant, to a special plea, is yet more striking, 
upon comparing their respective forms, than that 
discovered in the case we have been considering. 
In a special plea the defendant commences by say- 
ing that the plaintiff ought not to maintain his 
action against him for the matters complained of in 
the declaration, " because the defendant says that," 
he then states his matters of fact, upon which he 
relies as a defense, and concludes by expressly pray- 
ing tlie judgment of the court whether the plain- 
tiff" is entitled to recover. "When a defendant prays 
an hypothetical direction, it is that if the jury be- 
lieve certain facts, stating them, the plaintiff is not 
entitled to recover. The only difference between 
the two forms is that, in the one the truth of the 
facts is averred, in the other it is proposed, as a 
question, to the jury. This formal difference arises 
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from the circumstance that the one proceeding ib 
the act of the party, the other, although originally 
drawn by the party, becomes the act of the court 
before it is submitted to the jury. The party has 
no right to require a jury to inquire into matters 
which he will not aver to be true. The court, ig- 
norant of the facts of the case, and, by the wise 
principles of the common law. bound to remain so, 
until informed by the jury, can only seek for in- 
formation in the form of a question. 

96. From what has been written it will be read- 
ily inferred tliat when an hypothetical direction is 
prayed, the course is for the other party to deny 
the conclusion of law which the party making the 
prayer has drawn, unless indeed it be too clear for 
argument, and this is, in substance, a demurrer. 
The matter of law is then argued before, and de- 
cided by, the court. If the court decide in favor 
of the maker of the prayer, the facts, unless they are 
too clear to admit of discussion, are discussed be- 
fore the jury. 

97. But still all snpposable cases are not ex- 
hausted. A plaintiff may pray for an hypothetical 
direction, and be supported by law and fact in the 
opinion of the court and jury, yet he may not be 
entitled to recover. Circumstances may exist not 
alluded to in the prayer of the plaintiff, which may 
take the case out of the general rules, upon which 
the prayer is founded. In the old system of plead- 
ing, the course in an analagous case would be a 
special plea. Again, a defendant may, by an hy- 

8 
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pothetical direction, place tlie plaintiff under a 
necessity of showing circumstances bringing his 
case under some exception to the rules on which 
the defendant has relied. In the old system, the 
course in the analagous case would be a special 
replication. In the modem system, the course is, 
in both instances, to apply for a new direction upon 
a new hypothetical state of facts. The difference 
between the two modes of proceeding is this: In 
the old mode the special plea or replication admits 
the truth of the i'acts stated in the declaration or 
plea, and the only discussion before the jury is on 
the plea in the first case, and the replication in the 
second. In the new, the truth of all the matters 
supposed in both hypothetical directions is at once 
in controversy before the jury. 

98. Hypothetical directions have been hitherto 
spoken of as the peculiar pleadings of the action 
Actions of ^'^ *^^^ case; but it must be recollected 
qectment: ^.j^^^ jjj g^ very general outline of an ex- 
tensive subject, a minute examination of details is 
not permitted. For this reason, we have treated , 
of these directions as belonging to actions on the 
case, merely glancing at what was supposed to be 
their legitimate use in other actions. It is now 
time to inform the reader that hypothetical direc- 
tions, even as a substitute for pleading, occur occa- 
sionally in formed actions. This proceeds from 
several causes — one of which is the unbounded 
privilege of amendment allowed in some of the 
United States. This, as an amendment generally 
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produces a continuance or postponement of the 
cause, frequently induces a party, particularly a 
plaintiff, rather than submit to that inconvenience, 
to join an issue so multifarious, or, perhaps, uncer- 
tain, as to require the application of this second 
process of pleading to exhibit the true question for 
the decision of the jury. Another cause is, that in 
some formed actions the same loose kind of plead- 
ing which prevails in actions on the case has been 
admitted. The actions particularly alluded to are 
ejectment and debt on simple contract. The first 
of these actions having been, by a series of ingen- 
ious fictions, applied to purposes for which it was 
not originally intended, has lost, altogether, the 
character of a formed action. Though not techni- 
cally called an action on the case, it is now founded 
upon principles precisely analagous to the fictitious 
actions of trover and indebitatus assnmsit. 

99. Debt upon simple contract, has been mod- 
eled so as to approach, as nearly as possible, to 
indebitatus assumsit, the same general Actions of 
manner of stating the debt in the decia- ^®''*- 
ration being permitted. As for example, " for tolls," 
"for money had and received," and other phrases 
equally destitute of precision. The general issue, 
in this form of action, is '■'■ nil debet ^^ "he owes 
nothing," being a denial of the existence of the 
debt; precisely equivalent, in its natural significa- 
tion, to " non-assumsit^^ as with some violence to 
language, it is expounded by the courts. Other 
causes will, hereafter, be mentioned. 



116 EVANS ON PLEADING 

100. Having made these remarks, to prevent 
misconception of what has been said, it is time to il- 
liistrate the two modes of pleading, by example. For 
this purpose, we will suppose that one man has 
Proceeding (c) '^^^™ possessiou of a horse, the prop- 
t?e8p°asf coi ^''*^y *^^ another. This is an injury for 
trasted. which, Eccordiug to the modern author- 

ities, a remedy may be sought in two modes — by an 
action of trespass m et armis de bonis asportatis, 
which is a formed action- — or by an action of trover, 
which is an action on the case. In the first case, 
the plaintiff declares that the defendant, with force 
and arms, took and led, away the horse of him, the 
plaintiff. To this declaration, the defendant may 
plead that he is not guilty of the force and arms, 
and that he lawfully distrained the horse, which was 
doing damage upon his premises. The plaintiff 
may then be supposed to reply, that at the time of 
the distress, a man was riding the horse; and join 
issue upon the denial of force. To this the defend- 
ant would demur, if he thought that circumstance 
did not constitute the case, an exception to his right 
of distress. If he thought that it did, he must either 
abandon his cause, or deny the truth of the matter 
alleged. Upon this denial, issue would be joined. 
Here, then, there are two issues joined; one as to 
the force, the other as to the fact of the man riding 
the horse, at the time of the distress. The first of 
these, it has been already remarked, is an apparent 
issue, depending upon the legality of the whole 

(c) 1 Chitty's PL 180. 
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transaction. The legality itself depends, as the 
parties have agreed by the supposed pleadings, upon 
the question, whether a man was riding the horse at 
the time of the distress. Nothing can be more 
single and simple than the question thus proposed 
to the jury. 

101. But the plaintiff, if he pleases, may com- 
mence an action of trover. In that case, he declares 
that being possessed of a horse, he lost him, and 
the defendant found him and converted him to his 
own use. To this the defendant must plead that 
he is not guilty, in manner and form as the plaintiff 
hath declared against him. He can, as has been 
before stated, plead nothing else. For it will have 
been observed, that the declaration gives him no 
true information of the injury complained of in the 
action. Upon this issue, as it is called, it is impos- 
sible for any man to ascertain the matter in con- 
troversy; and hypothetical directions must still be 
resorted to, for the purpose of bringing the case to 
something like a question of fact. The plaintiff, 
in the first instance, must apply to the court to in- 
form the jury, that if they believe the defendant 
illegally took possession of the horse, the plaintiff 
is entitled to recover. This, it will be seen, will 
inform the court and jury, and perhaps the defend- 
ant, for the first time, that the injury intended to 
be complained of, was an illegal taking possession 
of the plaintiff's horse. That is, it will be the first 
direct and formal notice they will receive on the 
subject, although they may have conjectured it 
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before, from the testimony of witnesses. At all 
events, no notice of the true cause of action is in 
this mode given before the trial. The defendant's 
plea of not guilty, must now be considered as ap- 
plying to this new specification of the cause of 
action; and the question for the jury is, whether 
the defendant illegally took possession of the plain- 
tiif 's horse. But the jury do not know what con- 
stitutes a legal right to take possession of the prop- 
erty of another. The defendant must, therefore, 
apply to the court to instruct them that the circum- 
stances upon which he relies as a defense, furnish 
him a justification. He prays the court to direct 
the jury that if they believe that the horse, at the 
time of the seizure, was upon the premises of the 
defendant and doing damage, the defendant had a 
I'ight to seize him, and consequently the plaintiff is 
not entitled to recover. Here the defense is pre- 
cisely the same as in the plea, in the formed action. 
But there is this remarkable difference between the 
proceedings; the special plea admits, by not deny- 
ing, the taking the horse — the prayer for an hypo- 
thetical direction admits nothing. Instead of chang- 
ing the issue, as the plea does, it submits an addi- 
tional issue to the jury, so that they are now to in- 
quire — first, whether the defendant took the horse, 
and second, whether, if he took him, the horse 
was at the time upon his premises doing damage. 
If the plaintiff means to rely upon the same answer 
to the defendant's defense, as in the other supposed 
case, he must no\y, in substance, add a third issue to 
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these two. He prays a direction, that if the jnry 
believe that there was a man riding the horse at the 
time of the seizure, the defendant had no right to 
distrain, and consequently the plaintiff has a right 
to recover. By this means the jury have three 
issues to try in the action of trover, instead of one 
in the action of trespass, or at most two, which the 
defendant might have produced by pleading under 
the statute of Anne, the general issue with the 
special plea. 

102. It may be observed that at this day, the 
above hypothetical directions, might not be all of 
them actually prayed for, because the law in the 
instance supposed has been long settled, and the 
counsel might, therefore, be satisfied with themselves 
explaining to the jnry, the effect of the evidence 
upon the nominal issue. But this is really in sub- 
stance the same thing. Besides, if either of the 
counsel chose to deny settled principles of law, he 
might do so, and in tliat case the course must be as 
stated. In addition it may be recollected, that the 
above case is only put as an instance, and in a new 
case, of a similar character, there would be no other 
resource but the one that has been pointed out. 

103. It may also be remarked by a critical reader, 
that in the case put, the best and most usual remedy 
is replevin, and that it is not likely that recourse 
would be had to either of the supposed actions. 
This is true, yet the instance was selected on account 
of the difficulty of finding a case, in which the 
same facts might be discussed, in a regular formed 
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action and iu an action on the case. A circumstance 
which was thought desirable in presenting a con- 
trasted view of the two systems of pleading. 

104. It has been already observed, that the object 
of pleading is to ascertain the subject of decision. 

Objects of -^* ^^y ^® further observed, that this 
pleading, (d) object is important for three purposes. 
Firstly, to enable the parties to prepare for dis- 
cussion; secondly, to refer the controversy to tJie 
proper tribunal; thirdly, to enable that tribunal to 
decide. The first and third of /these purposes are 
important, under every conceivable system of law. 
The second is peculiar to the common law, since it 
is peculiar to that law to refer questions of fact to 
one tribunal, and questions of law to another. The 
merits of any system of pleading may be examined, 
with reference to each of the reasons which render 
its agency desirable. 

105. With reference to the first purpose, that is 
to say, the preparation of the parties for discussion, 
yijjto^jggt of the advantages of the mode adopted in 

pleading, formed actions, which is generally called 
special pleading, are very obvious. The parties, 
before they come into court to discuss the contro- 
versy, are perfectly aware of the precise point or 
points upon which it turns. In the other, they, or 
what is more pernicious, because more unjust, one 
of them, may be entirely ignorant even after the 
jury is sworn, what are the facts or doctrines, about 
which it is intended to debate. That the parties are 

(O) Stephens' PI., 125. 
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seldom, in fact, so ignorant, is not the merit of the 
system, which makes little or no provision to secure 
them the information. They derive their knowl- 
edge, when they have it, eitlier from their own 
acquaintance with the facts of the case, or from the 
voluntary and extra-judicial communications of their 
adversary or his counsel. The last is the only means 
by which either party can obtain his adversary's 
view of the case, supposing his own knowledge of 
the circumstances should be sufficient to enable him 
to form one for himself Yet it is altogether a 
matter of courtesy. So that the modern system 
leaves that to courtesy, which every other system of 
judical altercation has secured as a right. And 
that too, a right which a very little reflection will 
show to be one of vast importance to the due 
administration of justice. 

106. "With respect to the second purpose of plead- 
ing, that of referring the controversy to the proper 
tribunal, the advantages of the two sys- g^^^^^ ^^.^^^ 
terns may be considered as nearly equal, °' pleading, 
provided our views are confined to the tribunal 
entertaining the cause in the first instance. 

107. With respect to the third purpose of plead- 
ing, the advantages are very much on the side of 
special pleading. The jury under that.^,^,i^^„y^„^„f 
system, have only one simple question I'lea^ing. 
propounded to them. Even when recourse has been 
had to any of the modes of multiplying issues, each 
issue presents a seperate, distinct and simple ques- 
tion. Each of these questions may be considered 
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by itself, unmixed with the others, and to each of 
them a separate and distinct answer is or ought to 
be given. This is an operation of great simplicity, 
compared with the very complex investigation, into 
the whole complicated facts of a cause, which is 
required when the matter has been brought before 
the jury, in the other mode. In that case, a single 
answer is not given to a single question, or a series 
of answers to a series of simple questions, but an 
answer is to be given to a very complex question, 
which answer is to be collected from an examination 
of all the complicated combinations of facts, detailed 
in evidence, and of the law laid down by the court. 
To give such an answer correctly, will sometimes 
require natural acumen, and acquired habits of 
reasoning, not very frequently .found in the mere 
men of business, who are the ordinary and the best 
materials for a jury. The facts upon which the 
plaintiflF's ease rests, whetlier detailed in his decla- 
ration or not, are all open for investigation. These 
may be so numerous and complicated as to render 
a decision upon them difficult. Yet the decision 
of the questions arising out of these facts may not 
involve a decision of the cause. For the defendant, 
besides the general denial, may have set up other 
facts, in excuse or justification of his conduct. 
These may also be very multifarious and intricate. 
When all these are understood, it may still be 
necessary to go into further investigation, of other 
facts stated by the plaintiff, as taking the case out 
of the rules of law which may have been decided in 
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favor of the defendant. In a few words, we may 
say that the jury are, under the new system, com- 
pelled to make for themselves that arrangement of 
the subject, which special pleading makes for them. 
Special pleading may well be a complicated system,, 
since its object is to reduce to simplicity subjects 
naturally complex. But to return to our jury, whom 
we left trying an issue, joined under the new system. 
Their labors are not yet at an end. In addition to 
all the difficulties with which we have seen them 
struggling, there may arise several defenses, or 
answers to a defense, all of which are to be con- 
sidered by the jury, and may give rise to directions 
from the court. Add to this, that the prayers for 
directions, being drawn up by counsel, upon the 
spur of the occasion, without opportunity for reflec- 
tion, may be frequently deficient in precision; that 
the court, no matter how abstruse the question may 
be, are compelled to make up their decision in haste, 
without time to give that attention to their diction, 
which would insure perspicuity; and that all these 
multifarious matters are thrown upon the jury at 
once, as the materials from which they are to frame 
a verdict. When all these things are considered, it 
will not be astonishing that juries should often be 
perplexed in coming to a decision, nor that they 
should, sometimes, come to an erroneous one. But 
besides all this, the jury have another difficulty to 
encounter, in the irrelevant testimony to which they 
may be compelled to listen. If the issue was made 
up after the old mode, the court and counsel could 
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much more readily see, what testimony was relevant 
and what was not. But when the issue is produced 
by hypothetical directions, the directions are not 
composed until after the testimony, which is to 
support them, is delivered. The jury are thus, 
sometimes, called upon to separate, from a large 
mass of testimony, a comparatively small portion, 
which alone bears upon the case, in the shape in 
which it is finally presented to them. 

108. But, besides correctness of decision and fa- 
cility to the deciding tribunal, speediness of decis- 
ion is a very important quality in a judicial system. 
All men are agreed that litigation is an evil, and 
that both to the parties and the public. Protracted 
litigation is then a protracted evil. Hence it has 
grown into an axiom in jurisprudence, universally 
acknowledged, but too much neglected, that it is 
expedient for the public that there should be an 
end of suits. The length of time which is occu- 
pied by the actual trial, or discussion of a particular 
cause, is indeed of small moment. But the average 
or ordinary length of time for the discussion or trial 
of all causes is a matter of great importance to all 
litigants. That it is so will be readily admitted by 
those informed of the arrear of causes existing in 
some of our courts of justice, and arising from the 
slowness of the process by which the courts dispose 
of their business. 

109. In this respect, too, the advantage is on the 

FaiiiWHty of ^^^^ ^^ *^^ ^^^ mode. There all mat- 
judges. ^j.g Qf ja^ \feve settled upon demurrer. 
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This afforded to the court an opportunity of de- 
ciding deliberately, while it did not delay a jury 
to wait such decision. Under the present system 
the court must decide hastily, because the jury are 
in waiting, while a considerable portion of the time 
of the court and its attendants is necessarily taken 
up by the deliberations of the judges during their 
actual session on the bench. The counsel, too, have 
less opportunity for investigation, and may there- 
fore be supposed less accurate in their legal no- 
tions, and more likely to waste time in unnecessary 
debate. 

110. Moreover, courts of justice are not infalli- 
ble, either in contemplation of law, or i„fa]]ii,i]jty of 
in fact. Juries are, in the theory of J"'''®^- W 
the common law, infallible. In modern practice, 
the mistakes of juries may, within certain limits, 
be corrected by the court in which the cause was 
tried, or supposed to be tried. That court is the 
only tribunal which has the actual or theoretical 
knowledge of the controversy wliich the law deems 
necessary to the proper exercise of that power. But 
where an erroneous verdict is rendered by a jury in 
consequence of an erroneous direction of the court, 
it is in vain to apply to that court to correct what is 
really their own error. It would be equally vain to 
apply to a superior court, for two reasons: Firstly, 
because the alleged error, which is sought to be cor- 
rected, is the act, not of the fallible court, but of 
the infallible jury. Secondly, because the premises 

(e) Tidd's Practice, 904. 
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from which the conclusion alleged to be erroneous 
is drawn, do not appear upon the record, and are, 
therefore, not within the view of the superior tri- 
bunal. Juries are held to be infallible, because the 
matters which they are called upon to decide, being 
not matters of science, one jury or body of men 
must be taken to be as competent as another, to 
decide them. There is, therefore, no reason to draw 
to a second examination that which has been once 
decided. The principle that it is expedient for the 
public that litigation should be at an end, affords a 
sufficient reason why it should not. 

111. The questions decided by the court are 
questions of science, in which the attainments of 
Eevision of ^^^ "^^^ ^^J cxcecd those of another. 
decisions, jjencc, the crrors of a court may be cor- 
rected by another, composed of men of higher legal 
attainments. But this superior court is confined 
to the correction of errors apparent upon the record, 
because it is only to such that their superior science 
can be applied without drawing the parties into a 
controversy about facts. This would either be the 
same as that disposed of below, or another. If the 
same, it cannot be re-examined without impugning 
the infallibility of the jur}-; if another, to exam- 
ine it would be to allow the losing party to change 
his ground, and rest his case upon matters which 
he had before admitted to be false or unimportant. 
A superior court, therefore, cannot go out of the 
record. The result of these principles was that an 
erroneous decision, imposed by the court upon the 
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jury, by means of an liypothetical direction, was 
without remedy. This, it may. be observed, con- 
stitutes the superiority of special pleading, as a 
means of referring controversies to their proper 
tribunal. It was, nevertheless, necessary to deyise 
some method of correcting those errors, which, 
while in form they were errors of jury, were, in 
substance, errors of court, being originally con- 
tained in its directions to the jury. 

112. The mode in use in England, and which is, 
perhaps, the best, cannot well be understood with- 
out adverting to the judiciary of that 
country. In England, the courts of decisions in 

•' , / A 4.^ ■ • ■ A- England. (/) 

common law are lew, and tneir jurisdic- 
tion extends over the whole kingdom. Actions are 
brought in these courts and carried on as far as the 
formal issue. They are then sent down to the re- 
spective counties, where the facts are alleged to 
have taken place, where they are tried, at nisi prius, 
as it is called, sometimes before one of the judges 
of the court in which the action was brought, and 
sometimes before a judge not belonging to that 
court. In either case, the court of nisi prius is 
regarded, for some purposes, as a part or continua- 
tion of the court where the formal issue was joined. 
The judge whd tries the case takes minute notes of 
the evidence in the cause, and of the directions 
prayed, and granted or refused, from which, if 
necessary, he makes a report to the court in which 
the action was brought. The court of nisi prius, 
(f) 3 Blackstone Com., 403, et aeq. 
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being only an instrument in the hands of the su- 
perior court, for the more convenient trial of the 
cause, can give no judgment. It can only return 
the record, with the verdict of the jury, to the 
court whence it came, generally called the court in 
banc, for them to give the judgment. In this stage 
of the business, the losing party may intercept the 
proceedings by a motion for a new trial, upon the 
ground that the verdict is against law. The court 
where this motion is made, being, in theory, the 
court where the trial was had, is. deemed to have 
the knowledge of the circumstances necessary to 
rectify the error of the jury; while their actual ig- 
norance is remedied by the report of the judge who 
really tried the case. At the same time the court 
is, in fact, called upon to correct * mistake not of 
their own, but at most of one of their body, and 
perhaps a stranger. The application is, therefore, 
in substance, an appeal from the decision of the 
judge who tried the cause. This method was sub- 
ject to this inconvenience: it sometimes happened 
that, a formal issue having been joined, the parties, 
on proceeding to trial, found that the only matters 
in controversy were matters of law, or that part, at 
least, of the dispute, turned exclusively upon ques- 
tions of law. Tlius, a question of Mw having been 
erroneously decided, rendered it necessary to go be- 
fore another jury, who had, perhaps, nothing to try. 
To obviate this evil, the English courts have as- 
sumed authority, in such cases, to alter the verdict, 
as to its amount, or even, if necessary, as to the 



IN CIVIL ACTIONS. 129 

party in whose favor it was rendered. They thus, 
nearly or altogether, got rid of most of the incon- 
veniences of the modern system of pleading, con- 
sidered as a means of referring controversies to 
the proper tribunals; but at the expense of great 
apparent violence to the rights of juries. Appar- 
ent violence, because the alterations made in ver- 
dicts, except when they merely consist in striking 
out a verdict and ordering a new trial, are made in 
pursuance of conditional arrangements entered into 
by the parties, in the court of nisi prius, be- 
fore the judge and jury, both of whom ought 
to take care that there is no real disregard of 
the decision of the jury in matters of fact. Still 
the right of the jury to answer questions of fact 
must be admittea to be less secure under this sys- 
tem than under that of special pleading, where the 
law and fact are so completely separated that the 
court can have but little opportunity or pretence for 
invading the province of the jury. 

113. The judiciary of the United States, and 
those of most of the individual states, are very 
different from that of England. In this Revision of (<?) 
country, instead of a few courts sitting fheUnSed" 
in the metropolis, and sending down ^"'''^*' 
issues to be trited at nisi pritis, we have a great 
number of courts scattered over the country, and 
trying issues at their own bars. To apply to such 
a court to grant a new trial, on the ground of mis- 
direction, is only to ask them to review their own 

^) Tidds' Practice, 862, etc. 
9 
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decision. Some mode of review, however, is abso- 
lately necessary. One has been adopted, which 
occurs, although rarely in England. In this coun- 
try, however, it is every day's practice. This is the 
bill of exceptions. "When a party has prayed the 
direction of the court to the jury upon any matter 
of law, and the court have refused it, he is at liberty 
to require the court to seal a bill of exceptions. In 
Biiiofeicep- ^^^^ manner, when the court grant a di- 
tions what, rection, the opposite party may tender a 
bill of exceptions. A bill of exceptions is a memo- 
randum, setting forth the evidence or testimony 
which has been given, the direction which has been 
prayed, and the determination of the court, con- 
cluding that thereupon the part^ prayed leave to 
except, and the court, accordingly, sealed that bill 
of exceptions. The bill being annexed to the record, 
with the signatures of the judges appended to it, is 
considered as a part of the record, and as such may 
be examined by the superior court. If the superior 
court should happen to think the opinion of the first 
court erroneous, it will follow that the verdict of 
the jury, having been founded upon an erroneous 
opinion, is itself erroneous. Not because the jury 
have been mistaken, in what was within their prov- 
ince, but because they have been misled, in what 
was, properly, within the province of the court. 
The superior court can, therefore, set aside the ver- 
dict, without impugning the infallibility of juries 
in matters of fact. Tiiey do so, and, if necessary, 
send the cause to a fresh trial. 
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114. To this mode of proceeding, there are sev- 
eral objections. The first relates to the time con- 
sumed in the actual trial of the cause. As to this, 
it may be observed that when the party determines 
to except, it generally becomes necessary to reduce 
to writing all the testimony which has been deliv- 
ered in the cause, in order that the superior court 
may understand the precise import and meaning 
of the directions prayed and given or refused. This 
is an operation which requires time. Again, the 
counsel may differ as to the testimony of a witness, 
it is, therefore, frequently necessary to examine him 
over again. This requires more time, all of which 
might have been saved, if the controversy had pre- 
viously been reduced by pleading, to simple points 
or issues. In which case there would generally be 
no need of directions or exceptions. When the case 
comes to be examined in the superior court, a new 
advantage is discovered in the old mode of plead- 
ing. In that method, the true point in controversy 
was disclosed upon the record. And the decisions 
of the court being completely separated from those 
of the jury, the superior court could reverse those 
of the one without interfering with those of the 
other. In the modern mode, the decision of the 
jury, as has been seen, is overruled, because involv- 
ing an erroneous decision of the court. It may, 
also, involve a decision of questions of fact; it is, 
therefore, impossible for the superior court to know 
how the case would have been decided, if the erro- 
neous direction had not been given. The cause 
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must then go back to another jury, to be again 
examined, although the whole may, in reality, have 
turned upon a question of law. This, it is appar- 
ent, is an useless waste of time and accumulation 
of expense. But that is not all the evil. Witnesses 
may have died,- or left the country, or forgotten the 
circumstances, while the case was in the superior 
court. A party may, therefore, be unable to prove 
before the second jury, facts which were proved 
before the first. He may, therefore, finally be de- 
feated, although he have in his favor the decision 
of the court in the last resort. Nay, it is possible 
that a case which has been rightly decided, both by 
court and jury, may be sent back to be examined 
by another jury, when circumstances may have put 
it out of the power of the party to prove his case. 
115. In order to illustrate this, we will use the 
case of an action of trover for a horse, which has 
already been used for another purpose^ "We will 
suppose, as on the former occasion, that the court, 
at the request of the plaintiff, have directed the 
jury that if they believe that the defendant illegally 
took possession of the horse, the plain tijff is entitled 
to recover. We will also suppose, that the court, at 
the request of the defendant, had instructed the 
jury that if they believe the horse was upon the 
defendant's premises doing damage, the seizure was 
not illegal, and consequently that the plaintiff is 
not entitled to recover. The defendant may then 
be supposed to ask the court to direct the jury, that 
if they believe that at the time of the seizure, the 
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horse: was drawing a cart, the seizure was illegal, 
notwithstanding the facts supposed in the defend- 
ant's prayer, and consequently that the plaintiff is 
entitled to recover. The legal position assumed in 
this last prayerj it may be as well to observe, was 
once considered a sound one. It has since been 
otherwise decided, whereas the excuse used when 
we adverted to this case before, namely, that a man 
was riding the horse, is still held to be an answer to 
the claim of a right, to distrain or seize the tres- 
passing animal. The court may, for our present 
purpose, be assumed to grant the direction prayed. 
We have seen that the effect of all this, is to bring 
before the jury three questions; first, whether the 
horse was seized; secondj whether he was trespass- 
ing; third, whether he was drawing a cart. Now 
we will suppose, that the jury think that the 
defendant has not proved that the horse was at all 
upon his premises. They cannot distinctly express 
this by their verdict, unless it be a special one; 
but they must find that the defendant is guilty. 
Special verdicts are discountenanced both by courts 
and counsel. 

116. Now, from such a verdict as has been sup- 
posed, it will appear clearly enough that the defend- 
ant actually seized the horse, and that the seizure 
was, in the opinion, of the jury, unjustifiable. But 
it will not appear why the jury thought it unjusti- 
fiable. Whether because the horse was not tres- 
passing, or because although he was trespassing, he 
was drawing a cart. The first is a good reason, 
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and the true one; the last, which is a bad reason, 
was not the trne one, although introduced into the 
case by way of hypothetical direction. Bills of 
exception are sealed, and the cause is carried to a 
superior court. The superior court find that the 
court below, gave to the jury an erroneous direction 
in favor of the plaintiff, and that the jury found a 
verdict in favor of the plaintiff. It does not appear 
to them, although it is true, that the verdict is in 
no degree founded upon the erroneous direction. 
They reverse the judgment, and send the case to 
another jury, who, after a great deal of delay, 
trouble and expense, incurred by the parties, give 
the same verdict as their predecessors, and for the 
same reason. But the boundaries of the defendant's 
land, may have been the subject of contradictory 
testimony. At the first trial, the defendant's 
testimony may have been much the weaker; before 
the second, that of the plaintiff may have perished. 
The cause which was once rightly decided, may 
finally be decided in favor of the other party; and 
this through the mistake of the court in the first 
instance, in a matter not really affecting the merits 
of the case. 

117. Now let us suppose the action to have been 
trespass vi et armis. The plaintiff declares for 
taking his horse. The defendant pleads not guilty 
for his first plea, and for his second, that the horse 
was trespassing upon his land. The plaintiff, to the 
second plea, replies that the horse was drawing a 
cart, the defendant demurs to the replication, and 
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issue is joined on the first plea. The jury find the 
issue against the defendant, and the court give judg- 
ment against him both on the verdict and on the 
demurrer. The case goes to the superior court, who 
differ in opinion with the court below, as to the 
sufficiency of the replication. They, therefore, 
reverse the whole judgment, because, although the 
verdict finds the defendant guilty of taking the 
horse, the second plea shows a sufficient defense, to 
which the plaintiff has made no sufficient answer. 
In this mode the case is finally disposed of in the 
superior court, without troubling the second jury, 
and thus all the unnecessary delay, trouble and 
expense are saved. It is true, supposing that the 
horse was not trespassing, the decision is still against 
right. It is not true, however, that the mistake of 
the court below, occasions the final, erroneous 
decision. The party has himself to blame, for 
resting his defense on an untenable position, and 
this he would not have done in the case last sup- 
posed, if he had had any better ground to take. If 
the horse had not been trespassing, he would have 
traversed the second plea, and the case would have 
been tried upon its real merits. This is one of the 
advantages of special pleading, that it compels men 
to relj' only upon grounds of claim or defense, by 
which they will abide. The other mode of raising 
questions for the jury, encourages men, when in the 
wrong, to use their ingenuity in multiplying ques- 
tions, from which they may derive indirectly some 
advantage. It is a sufficient censure of this course, 
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that sucli conduct is called by those who practice it, 
taking the chances. Now in litigation there ought, 
if that were possible, to be no chances. Nothing 
can jnstity litigation, bnt a serious difference as to 
the rights of the parties, and no litigation ought to 
be tolerated whicli does not look to a fair discussion 
of such differences. It may be observed, that the 
above supposed case is decided, if erroneously, at 
least speedily; the party has not been allowed to 
take the chances. He pays alone the penalty of his 
mistake, if he has been mistaken. He loses his 
cause, because he has mistaken the ground on which 
it ought to have been rested. Or if he has not mis- 
taken his ground the cause is rightly decided.. At 
any rate nobody suffers but himself. On the other 
hand, in the supposed action of trover, the cost of 
the repeated trials is so much lost to the public. 
Besides we may observe, that in one sense delay in 
litigation, is worse than injustice. Since the right 
decision of a particular case, only concerns the par- 
ties in tliat cause, while the speedy decision of every 
cause concerns all who have causes to be decided, or 
who are obliged to attend courts of justice. 

118. The better to illustrate this subject, we will 
now suppose for an instant, that the principles of 
special pleading were so far altered as to permit two 
replications to one plea, remaining in all other 
things as at present. The plaintiff avails himself 
of his supposed right. He travej-ses the second 
plea, and at the same time replies that the horse 
was drawing a cart. Issues are joined on the first 
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plea, and on the first replication to the second plea. 
To the second replication there is a demurrer. Tlie 
testimony is the same as has been hitherto supposed. 
The jury will then find for the defendant on the 
second issue, for the plaintliF on the first. The 
demurrer will then be immaterial since. the plea to 
which the replication is an answer, being pro- 
nounced false by the jury, no further answer to it 
is necessary. A judgment upon both issues is given 
for the plaintifi", a judgment on the demurrer is 
also given in his favor. The case goes to a superior 
court. The court examine the record, and find upon 
it a suflScient answer to the plea, established by 
verdict. The judgment is then to be affirmed, 
without regard to the demurrer. The issue in law, 
appears upon the face of the proceedings to be im 
material. 

119. The difference of result, in the two modes 
of pleading, is produced by the more complete 
separation of the questions of law and fact, in the 
old mode. The original meaning, in law, of the 
word issue, was an affirmation and denial of a mat- 
ter of fact. Such, for instance, as the riding of the 
man upon the horse, in one of the supposed cases. 
But the question, submitted to the jury, in the 
supposed action of trover, is not, properly speaking, 
an issue, but a mixed question of law and fact. It 
is' answered, it is true, by means of a division of 
the law and fact, effected through the agency of an 
hypothetical direction. But the separation is tem- 
porary. The opinions of the court and of the jury, 
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are again confounded together in the verdict, so 
that it is impossible to tell how they may have 
operated upon each other. One cannot be reversed, 
without affecting the other, j^n error appears to 
exist; the opinions of the court and jury are insep- 
arable; the whole must then be reversed. In the 
other mode of proceeding, the separation between 
the opinions of the court and those of the jury, is 
preserved throughout. The facts are found by the 
jury, unmixed with the legal notions of the court. 
If the court, upon these facts, have given a wrong 
judgment, the superior court, who have the facts 
before them, in the same shape as the court below 
had, can at once give the judgment which that 
court ought to have given. 

120. That there are objections to the system of 

special pleading, in some degree counterbalancing 

its advantages, is sufficiently proved, by 

Objections to . ° „ , , ^ 

speciaipiead- the existence of the modern system, 
and by the undeniable fact, that both 
in and out of the profession, special pleading is 
extremely unpopular. When special pleading was 
invented, the republic of letters was an oligarchy. 
The few who possessed any portion of its wealth or 
power, were inclined to waste them, iipon matters 
of more show than use. At the same time, the in- 
tellectual poverty of the multitude, rendered it 
necessary to reduce to great simplicity, the ques- 
tions which were submitted to their decision. To 
these causes, are to be attributed the formality and 
the complexity, which, in our time, constitute pop- 
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ular and valid objections, to that system. The 
operation of the first cause is easily traced, by the 
most careless observer. Nor is it diflBcult to per- 
ceive, that a system, intended to reduce complicated 
questions to simple points, cannot itself possess the 
highest degree of simplicity. The objections, usu- 
ally made against special pleading, may be all traced 
to the above causes. They are four in number. 
First, that the system is overloaded with unneces- 
sary forms — Second, that it is complicated, and re- 
quires a great expense of time to acquire a know- 
ledge of its details — Third, that by compelling a 
party to select one certain ground, it excludes him 
from the use of others, which may, in themselves, 
be equally available — Fourth, that it impedes the 
course of justice, by deciding causes, not upon their 
merits, but by its rules, which are sometimes, only 
ceremonial. It must be conceded by the rational 
friends of pleading, that these objections are, to 
some extent, true, and that in the original state of 
the system, they were true to a great, if not to an 
unlimited extent. It is equally undeniable, that 
they are of a very grave and important character. 

121. It has been already stated that attempts 
have been made to remove the objections to our 
ancient system of judicial altercation, both by legis- 
lative and judicial authorities. Of tliese, some 
have been too much matter of detail to be intro- 
duced into the present essay ; others have been al- 
ready explained, at greater or less length ; and one, 
the most remarkable effort of the bench, has occu- 
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pied many pages in its discussion. The system of 
judicial altercation by hypothetical directions is 
meant. This has been much the favorite as the 
rival of special pleading. It has even attempted 
to supersede the whole system. Laws have been 
passed in some of the states, and proposed in 
others, for its universal employment. In all the 
United States, and in England, the particnlar cases 
are very numerous in which special pleading is now 
prohibited, to make way for this new system. 

122. As we have just stated, in a few words, the 
objections to special pleading, it seems proper to 
introduce in this place, and in the same manner, 
the principal objections to its rival. They are two 
in number. Firstly, hypothetical directions give 
to the opposite party no notice of the nature of 
the controversy previous to the time of trial. Thus 
they increase the expense of trials by increasing 
the number of witnesses summoned. Secondly, 
they produce but a temporary separation of the 
questions of law and fact, and thereby increase 
both the expense and delay of litigation, by un- 
necessary new trials. _ 

123. These or other objections have, for the pres- 
ent, given a check to the progress of hypothetical 

directions. At present, the popular 

Amendment 3 jp • ii -in • t 

and its imper- moue 01 Curing the evils 01 special 

pleading is by amendment. By this is 

to be understood a power in either party to 

(6) Stephens' Pleading, 75, 151-2; 2 Reeves' History Eng. 
Law, 439. 
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alter his pleadings, witli permission of the court. 
The history of the doctrine of amendment, it is 
not necessary to trace. Suffice it to say that^ at 
present, in Maryland and some other of the United 
States, the rule is that the party may, at any time 
before verdict, with a nominal leave of the court, 
which the court cannot refuse, alter his pleadings at 
his own pleasure. It will be observed that this 
scheme only remedies the fourth enumerated objec- 
tion to special pleading. Eut it opens a door to 
endless delays. Under its operation the complexity 
and the formality of special pleading remain the 
same, and though a party may change his ground, 
he can occupy no more ground at one time with 
than without the right of amendment. Upon most 
of the defects of the system of pleading, amend- 
ment can only operate by the delay it produces, 
driving the other party to waive an advantage 
rather than incur the expense, delay and vexation 
of a new or postponed triaL This effect is pro- 
duced equally, whether the advantage be proper or 
improper. Amendment may be regarded rather as 
a contrivance to avoid the pressure of an inconven- 
ience, than a judicious reform in a defective sys- 
tem. It may serve as an instance to prove that 
such contrivances do not always effect their object 
without introducing consequences more evil than 
the mischiefs they remedy. Special pleading, with 
this rule of amendment, unites, curiously enough, 
the defects of both our systems of altercation — the 
difficulty and narrowness of special pleading, with 
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the delays, uncertainty and frequent trials of hy- 
pothetical directions. 

124. The courts of common law now, therefore, 
find themselves in a very extraordinary situation. 
They administer justice by means of two systems 
of altercation. Of these, one is only permitted to 
exist on condition of continually violating its own 
principles. An amendment is only a modification 
of a departure. Yet, by this sacrifice, it only ob- 
tains some of the evils, without any of the advan- 
tages of the other system. The rival system is 
entirely incapable of performing one-half of the 
duties of a system of altercation, and only capable 
of half performing the other half. To permit 
things to remain in this situation is surely unwor- 
thy of an enlightened age. The only remedies seem 
to be to look out for some third system, or deliber- 
ately undertake the improvement of one of those 
which exist. To introduce an entire new system 
into an extensive and complicated body of law, is 
always a difficult, and generally an unwise, under- 
taking. "We must then carefully select that one of 
the two existing systems which is most susceptible 
of improvement, and cautiously attempt to remove 
its defects and add to its advantages. To assist in 
this is the bold design of the present essay. 
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CHAPTER X. 

OBJECTS AND NECESSITY OF JUDICIAL 
ALTERCATION, (a) 

125. Throughout the argument it has been as- 
sumed that some system of judicial altercation is 
necessary. The proof of this position lias been and 
is declined, not because it is thought difficult, but 
unnecessary. The point has been decided by all 
civilized nations, and is not now open for discus- 
sion. From this it is to be inferred that there are 
some natural reasons for the existence of such a 
system; some objects which it is desirable to attain 
to the attainment of which such a system is con- 
venient. If this be true, the natural mode of de- 
termining on the merits of any individual system 
would seem to b^ this: To ascertain what those 
objects are, then to inquire by what means they 
may be best attained, and having laid down certain 
principles, as adapted to the purpose, to compare 
with such principles those of the system under con- 
sideration. 

126. The peculiar' object of judicial altercation 

is the ascertainment of the matter in dispute. This 

ascertainment, we have seen, in the common law, 

to be important for three purposes — To apprise the 

parties of the grounds of the controversy — To refer 

the controversy to its proper tribunal — To enable 

(a) Amos' Science of Law, 295, et seq.; Stephens' PI., 134- 
120. 
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that tribunal to decide. It may be convenient for 
the design we have now in view to regard these 
three purposes of ascertaining the matter in dispute 
as three distinct objects, to be attained by judicial 
altercation. With these, we shall join a fourth: 
the speedy decision of the cause. This, it is true, 
is not a peculiar object of judicial altei'cation, but 
it is an object of such importance that it should be 
kept in mind in every regulation connected with 
litigation ; it ought not, therefore, to be lost sight 
of upon the present occasion. 

127. It is perfectly obvious that, in order to at- 
tain any of the objects enumerated as desirable, it 
is necessary to state, distinctly, the 

Distinctness «<». Vj^i i.i 

aud statement lacts intended to be reued on as causes 
of action or grounds of defense. Such 
distinctness of statement is, then, the first requisite 
in a system of judicial altercation. It is equally 
obvious that, in order to attain our first enumerated 
object, in order to apprise the opposite party of the 
grounds of the controversy, so as to render the in- 
formation useful, the statement should be made 
before the day of trial. 

128 The peculiar means of attaining the second 

object, that of referring the controversy to its 

proper tribunal, require more notice. 

mixed The tribunals spoken of are those which 

decide questions of law, and those which 

decide questions of fact. To ascertain to which of 

these classes a question belongs is the same thing as 

to refer it to the proper tribunal. When the ques- 
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tion is one entirely of law, or entirely of fact, this 
is easily done. When the question is mixed, it is 
evidently impossible. The matters of law and 
matters of fact must be separated. This can only be 
done by a more precise statement of the facts. Until 
such a statement is made, the question is a mixed 
question, not proper for either court or jury. A 
question of this sort has been remarked upon, in a 
former page, in the case of an ecclesiastical lease, 
quoted from Stephen. There the matter in contro- 
versy was whether the bishop had confirmed the 
lease. This involved two questions, whether he 
had, in fact, confirmed it, and whether the confirma- 
tion was valid. The last is a question of law, aris- 
ing out of the peculiar facts of the case. In order 
to solve it, it became necessary to state the facts 
upon which the question arose. It must have been 
observed that, as soon as they were stated, and not 
before, the question of law distinctly presented it- 
self. When a simple fact is distinctly stated in 
familiar language, there is no difficulty in deciding 
whether the question which arises out of such aver- 
ment be one of law or of fact. If, on the supposi- 
tion that the averment is true, the case would be 
with the pleader, the question can only be whether 
the averment is true. If, on the contrary, on the 
same supposition, the case would be against the 
pleader, an inquiry into the truth of the averment 
would be useless. A traverse or a demurrer would 
at once make up the proper issue, and refer it to its 
proper tribunal. If the issue be in fact, a jury is 
10 



146 EVANS ON PLEADING 

the proper tribunal. Because, upon the supposition 
that the averment is a plain statement of a simple 
fact, every man understands its meaning, and is a 
competent judge whether the evidence adduced is 
sufficient to establish its truth. If the existence 
of the fact is established or admitted, a question of 
law is presented, which the court is the proper tri- 
bunal to decide. 

129. But every statement made in pleading is not 
of the character of the one just mentioned. Every 
statement is not of simple facts in unambiguous 
language. Technical phraseology, to answer the 
ends of its institution, must be more precise and 
accurate than the language used in the ordinary in- 
tercourse of society. This involves a necessity of 
sometimes using words in a sense somewhat differ- 
ing from that in which they are commonly used. 
An instance will be found in the word promise, 
which is usually employed to signify a gratuitous 
engagement, and that too in direct contradistinction 
to a contract, by which is commonly understood a 
promise made for a valuable consideration. But 
the law regards a promise made without considera- 
tion as no promise, and applies the word to an en- 
gagement entered into for a valuable consideration, 
but not under seal. Another instance is the phrage 
writing obligatory, by which an ordinary man 
would understand any writing binding the party. 
But in law it means a writing under seal, binding 
the party. When expressions of this sort are used 
in a pleading, a kind of ambiguity is introduced. 
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It does not, it is true, make the meaning of the 
pleading, strictly speaking, doubtful to anyone ; but 
lawyers understand it one way, other men in an- 
other. Before it can be ascertained whether the 
averments are true or false, it must be settled in 
what sense they are to be understood. The law de- 
cides for the technical sense; the jury do not know 
what that is ; the phrase must then be explained to 
them by the court before they can proceed to their 
own peculiar duties. Such a pleading presents a 
mixed question of law and fact, and cannot be re- 
ferred entire to either tribunal. 

130. But the difiicnlties arising out of the am- 
biguity of language are not the only ones with 
which this subject is embarrassed. The matters 
stated are not, themselves, always simple and un- 
mixed. A single word sometimes represents a very 
complex idea. A single word sometimes stands for 
a legal entity composed of several facts, and even 
involvino' the notion of the non-existence of other 
facts. Kules and definitions of law necessarily enter 
into the composition of such an entity, for it is 
only by their assistance that we can discover what 
facts must or must not exist, in order to the exist- 
ence of the idea of which we are in pursuit. When 
the existence of such a legal entity is averred, a 
traverse of the averment will produce a mixed 
question. An instance of a word conveying such 
an idea is to be found in the word heir. This word 
signifies a person who, on the death of another, is 
leo-ally entitled to his real property. The allegation 
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that John i» the heir of Thomas, involves a mixed 
question, composed of the three following: The 
first, one of fact, is Thomas dead? The second, 
one of law, what are the rules by which the descent 
of Thomas's estate is to be regulated? The third, 
another of fact, is John the person marked out by 
the rules of law as the successor? Under the second 
question, we inquire whether the cousin by the side 
of the father, or, by the side of the mother, is first 
entitled to inherit. Having ascertained that it is 
the cousin on the part of the father, we proceed to 
inquire, under the last, whether John be cousin on 
the part of the father. 

131. Mixed questions of law and fact not 
being susceptible of reference to any tribunal, and 
such reference being one of the objects of judicial 
altercation, we may lay it down as the third prin- 
ciple necessary to a proper system of judicial alter- 
cation, that it should possess some rule or rules, to 
prevent the occurrence of such questions. 

132. The third enumerated object, is that of ena- 
bling the tribunal to decide the cause. The prin- 
Anticipationof eiples we havc already laid down, will 

the issue. probably be sufficient for its attainment. 
If enough is stated to enable the other party to pre- 
pare for discussion, enough must necessarily be 
stated to enable the tribunal to understand that 
discussion. 

133. The fourth and last object, to which atten- 
speediness of ^ion ought to be paid, is speediness of de- 

decision, cision. It will be found that the prin- 
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ciples already laid down, are in some degree adapted 
to facilitate the early closing of cases. But it seems 
desirable ta ensure that object, by establishing, as 
a fourth principle, that no change shall be made in 
the ground once assumed, where it will produce 
sui-prise or delay. A fifth principle, subsidiary to 
all the others, but more especially to the last, is that, 
the altercation shall be carried on in writing. 

134:. Now let us compare the two systems of 
altercation, which have prevailed among us, with 
each other, having respect to the prin- pleading and 
ciples which have been laid down, as d[,!ecuoM*' 
necessary to the attainment of the ends oo^pared. 
of judicial altercation. The first principle is the 
fundamental one of special pleading, and. is, to a 
certain extent, recognized in its rival system. In 
relation to it, perhaps neither has a very decided 
advantage over the other. The second principle is 
one of special pleading, but the practice is directly 
opposite in the system of hypothetical directions. 
On this part of the subject, then, we must prefer 
special pleading. The third principle is, that a 
good system of judicial altercation, in a code in 
which questions of law and fact are referred to dit- 
ferent tribunals, should contain some rule or rules 
to prevent the occurrence of questions compounded 
of law and matters of fact. This principle iS' want- 
ing in both systems, which in this respect are upon 
a par. The fourth principle is, that no change can 
be made in the ground once taken, so as to pro- 
duce surprise or delay. This is recognized in 
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special pleading, although in a great measure prac- 
tically overthrown, by the doctrine of amendment. 
In the system of hypothetical directions, no such 
rule is recognized; and the writer is again driven 
to express a preference for the old system. The 
fifth principle is common to both the existing sys- 
tems, and of course affords no ground of preferencei 
for either. 

135. The result of our comparison is, that of the 
principles necessary to form a good system of judi- 
cial altercation, special pleading is deficient in but 
one — hypothetical directions in three. Of these 
three, one is the same that is deficient in special 
pleading. Another is that, the principal intention 
and tendency of which, is to accelerate the deter- 
mination of causes. The third, one of vital im- 
portance to the full, fair and cheap discussion of 
controversies. The practical effects of these defi- 
ciencies, have been already discussed and illustrated 
suflBciently for our present purpose. The removal 
of two of them, which are peculiar to the system 
of hypothetical directions, would reduce that system 
to a system of special pleading. Indeed, the prin- 
cipal difference between pleadings and hypothetical 
directions, is, as has been seen, the violation, by the 
latter, of the second enumerated sound principle of 
judicial altercation. A principle, which it is only 
necessary to state, to prove it essential to justice. 
For no man can doubt, that justice requires that 
the parties should be apprised of the question to be 
tried, before the day of trial. 
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136. Since then the system of hypothetical direc- 
tions, can only be reduced to proper principles by 
assimilatine it to special pleading, it 

T J ^1 11 , , 1 . Eedundancy of 

would seem to be the shortest and easiest special 

pleading. 

course to a good system, to reform the 
doctrines of special pleading. The faults which are 
to be found in that system are mostly those of re- 
dundancy. The only deficiencies that have been 
noted, are a total one under the third principle, and 
a partial one under the fourth, the last arising out 
of modern alterations in the ancient system. It is 
now proposed, first, to discuss the principal defi- 
ciency, that under our third principle; then to en- 
deavor to point out what reforms may be necessary, 
in the redundancies which so much deform the sys- 
tem at present. The discussion of the second defi- 
ciency is for the present postponed. The doctrine 
of amendment, which it involves, is intimately con- 
nected with the distinction between substance and 
form, in the technical sense of those words. It 
will, therefore, be more advantageously discussed, 
after some remarks shall have been made upon that 
subject. The proposed reform in the redundancies 
of the sj'stem of pleading, will give occasion for 
some such remarks. 

137. We are now to seek for the means of pre- 
venting the occurrence of mixed questions. A 
mixed question has been explained to 

■■- 0&UB68 Ol 

mean one, in which rules of law and ra'^iJ vee- 

matters of fact are so combined, as to 

require the consideration of both, before the ques- 
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tion can be decided. Such questions arise, eithei 
out of the use of technical phrases, which have a 
popular signification different from the technical, or 
from the union of legal and other notions in a com- 
plex idea, expressed by a single word or phrase. 
These complex ideas are a sort of metaphysical 
existences, formed by the combination of several 
circumstances, to which combination the law gives 
a common name. This name is treated as that of a 
legal entity, the existence of which may be averred 
like a fact. Yet these legal entities differ widely from 
facts. The actions of striking or writing one's 
name are simple facts. When it is averred that one 
man has beaten another, or signed a promissory 
note, every man can judge of the truth or falsehood 
of the averment. But when the existence of one of 
these metaphysical compounds is averred, plain men 
require some explanation of what is meant. Thus, 
in the case of a word which has been already used 
as an illustration. If it be averred that John is the 
heir of Thomas, nobody can decide upon the truth 
of the averment, until they have ascertained the 
meaning of the word heir. 

138. These metaphysical or legal compounds, are 
produced in various modes. Sometimes a number 
of facts are combined together, under a common 
name, without any other relation than that of nec- 
essary constituent parts of the same whole. Thus, 
the assent of two or more minds, and a considera- 
tion, are necessary parts of a contract, the notion of 
which they together make up. Thus, too, a written 
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instrument, the affixing a seal to it, and delivering 
it, when sealed, to the party for whose benefit it 
was intended, are the constituents of the notion of 
a deed. Sometimes the different notions which are 
compounded together, are related as cause and effect. 
Thus, the relation of husband and wife is the effect 
of marriage. To aver that Jane is the wife of John, 
is to aver that Jane is married to John. The notion 
of marriage enters into the notion of a wife, as the 
notion of a cause into that of an effect. Thus, too, 
a debt is the legal effect of a contract to pay money. 
It will be observed, that in all cases of this kind, 
the effect being merely a metaphysical notion, such, 
for instance, as the relation of husband and wife, its 
existence can only be shown by showing the 
existence of the cause. Where the same effect may 
have been produced by any one or more of several 
causes, an averment of the effect, without mention 
of the cause, is very embarrassing. Another oppor- 
tunity will be taken, to explain this part of the sub- 
ject. There seem to be, naturally, no other modes 
by which various ideas can be combined under a 
common name, than as parts of a whole, or as cause 
and effect. 

139. It is quite manifest, that in every instance 
of a compound, the principle of combination will 
require explanation to those ignorant of the subject. 
In the compounds we are considering, the princi- 
ciples of combination are rules of law. Hence, the 
soundness and construction of these rules of law, 
enter into the question of the truth or falsehood of 
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an averment of the existence of such compound. 
The question is then a mixed one, which cannot 
be decided until both rules of law and matters of 
fact have been considered. 

140. But although there are, naturally, no other 
modes in which several matters may be combined 
under one name, than the two which have been 
mentioned, the two species of complex ideas thus 
formed, do not constitute the whole doctrine of 
mixed questions. There is a third class of mixed 
questions, which grow out of the averment of mat- 
ters which have not even a metaphysical existence; 
matters which are inferred from other matters, by 
mere fiction of law. Not that they proceed from 
them as a necessary consequence, as an effect flows 
from its cause; they are mere arbitary inferences. 
Thus, from the existence of a debt, the law infers a 
promise to pay that debt, from taking money for the 
carriage of goods, it infers the trade of a common 
carrier. 

141. Another, and yet more complicated class of 
mixed questions, arise out of the peculiar character 
of certain of the legal ideas we are considering. 
They not only import the existence of several mat- 
ters, but a negation of the existence of others. Not 
a mere exclusion of them, from the complex idea, 
but an absolute negation of their existence. Thus, 
the notion of a contract, involves a negation of an 
intention to defraud any third person; the notion 
of a deed, involves a negation of infancy, in the 
parties; the notion of a promise, involves the nega- 
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tion of a sealed instrument. The word lieir, already 
mentioned, is another instance of this sort of com- 
plexity. The meaning of this word is, the person 
who inherits the real estate of an individual, at his 
death. The averment is, that John is the heir of 
Thomas ; John is entitled, upon the death of Thomas, 
to inherit his real estate. This John can only be, 
by means of some rule of law, which designates 
him for the purpose. 

142. On inquiring what are the rules of law 
governing inheritancee, we discover, that the rela- 
tions of the desceased, inherit in a certain order of 
succession. The averment that John is heir, then 
involves an averment that John is one of the rela- 
tions of Thomas. The denial may signify, that 
John is not one of the relations of Thomas. It 
may signify that Thomas is still living; for it is a 
maxim, that a living man has no heirs. But all the 
relations of Thomas cannot be heirs at once; they 
succeed as such in a certain order. John may then 
be a relation, and there may be some other relation 
. in existence, who stands before him in the order of 
succession. The averment that John is heir, is an 
implied denial that there is such a person. The 
notion of an heir excludes the existence of a nearer 
heir. Tlie traverse of the averment, is a denial of 
the truth of the implied denial. It is equal to an 
affirmation that there is a person, who is heir in 
preference to John; yet it does not designate the 
person, nor show how he is heir. It is, therefore, 
more advantageous to the traverser, than an aver- 
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ment that Kichard is heir. Bnt the advantage is an 
anfair one, because it exposes the other party to 
surprise. 

143. This denial of a denial, is called, in pleading, 
He ative ^ negative pregnant; that is, a negative 
pregnant, pregnant with, or involving an affirma- 
tion. It is a mode of pleading, much reprobated 
in the books. It will be observed, that the traverse 
is a negation of the direct affirmation, that John is 
a relation of Thomas, at the same time that it is a 
negation of the negation, of the existence of a nearer 
heir, involving an affirmation that there is such an 
heir. It is, therefore, strictly speaking, double, 
comprising several proper issues. It is also un- 
certain in the highest degree; for no man can tell, 
whether all the questions raised will be tried, or it 
only some of them, which. 

Hi. Of the three questions which it presents, 
only one, the death of Thomas, is simple. Both 
the others are mixed. The question, whether John 
is related to Thomas, can only be shown to be per- 
tinent, by showing the rule of law, that relations 
are the heirs of their deceased relative. In other 
words, the relation of heir; is a consequence or effect 
of the relation of cousin. The other question is 
yet more complicated. It requires an accurate ap- 
plication of the more minute rules of succession, to 
the family genealogy. The complexity of the quesr 
tion is much increased, by the mode of raising it. 
It is raised by a negation of a negation, without 
any specific matter being alleged, into the truth of 
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which the jury are to examine. The inquiry is, 
therefore, much at large. The party who, in eftect, 
has the affirmative side of the issue, may give evi- 
dence of any fact whatever, which tends to show 
that the first or general negation was false; in other 
words, may prove any affirmative, inconsistent with 
that negative. He may successively prove, that 
Richard, Henry and George are entitled to succeed 
before John. The pleading is not only double and 
uncertain, but it involves an unknown and unlim- 
ited number of alternatives. We may also remark, 
that all this is inconsistent with the great funda- 
mental principle of judicial altercation, that affirm- 
ative matters must be distinctly stated. It also 
produces, at every attempt to offer new proof, a 
new question of law. Whether the testimony is 
relevant to the issue; whether it tends to prove an 
affirmative, inconsistent with the implied negation ; 
whether it tends to prove the existence of an heir, 
entitled to the succession of Thomas, in preference 
to John; all which questions resolve themselves 
into the rules regulating inheritance. 

145. So sensible were our ancestors of the evils 
attendant upon negatives pregnant, that they in- 
tended to exclude them from pleading altogether. 
But they, in some measure, failed in this object. 
The failure was produced by the adoption of a very 
extraordinary rule. Where a traverse involved a 
direct and proper negative, with a negative preg- 
nant, this additional fault was allowed to cure the 
original defect. It is an additional fault, for plead- 
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ing is more double and more alternative with, than 
without such involution. To illustrate, nil debet, 
he owes nothing, pleaded to an action of debt on a 
bond, was bad as a negative pregnant. Because the 
bond, unless directly and particularly denied, was 
held to be admitted, and if admitted proved a debt 
once subsisting. The nil debet was then a mere 
negative pregnant, being only a negation of the 
negation of payment, contained in the part of the 
declaration, commonly called the breach. But in 
an action of debt on a simple contract, nil debet 
was held to be a sufficient denial that any debt had 
existed. Having performed that oflBce, it was also 
permitted to operate as a negation of the negation 
of payment, and thereby let in proof of actual or 
constructive payment. Yet it requires very little 
attention to perceive, that the issue in the last case 
is nioi'e complex and multifarious than in the for- 
mer. 

146. Two of these different descriptions of mixed 
questions, may sometimes exist in the same instance. 
Thus one complex idea or metaphysical entity, may 
be related to another as its cause. The relation of 
husband and wife, is the effect of marriage. Mar- 
riage is itself a very complex idea. It involves 
affirmatively, the existence of mutual assent, and 
of prescribed ceremonies; and negatively, the non- 
existence of legal impediments to the union of the 
parties. The averment that Jane is the wife of 
John, includes an averment that Jane is married to 
John. The relation of wife is the consequence or 
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effect of marriage, necessarily following upon it, so 
that to deny the effect is to deny the cause. The 
complexity of the issue in this case, receives prac- 
tically little or no increase, from the statement of 
the effect instead of the cause. In theory it is in- 
creased, because in theory the jury do not know, 
that the relation of wife is the effect of marriage. 
It is not practically increased, because in fact they 
are aware of that principle. The relation of cause 
and effect being understood, the particular case de- 
rives no additional complexity from the averment 
being that Jane is the wife of John, not that Jane 
was married to John. Because the relation of wife 
is not only a necessary effect of marriage, but it is 
an effect which can proceed from no other cause. 
To deny the relation of wife is in effect to deny the 
marriage, and to deny nothing else; because the 
relation is the necessary consequences of the mar- 
riage, and can be the consequence of nothing else. 
If there be a marriage, the relation exists; if there 
be not, it does not exist. 

147. But where the matter alleged may be the 
consequence or effect of one of several causes, the 
diflSculty of disentangling the averment is very con- 
siderably increased. The relation of lieir, borne 
by John to Tiiomas, is tlio effect of the prior rela- 
tion of cousin, but it may also be the effect of the 
relation of brother or son. The relati(^n of property 
between John and the real estate, which was once 
that of Thomas, is the effect of the relation of heir 
borne by John to Thomas. The relation of prop- 
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erty between John and Greenacre, may be the effect 
of the relation of heir borne by John to Thomas, 
if Greenacre were part of the real estate of Thomas. 
But it may also be the consequence of a conveyance 
from Thomas. Or Greenacre may not have been 
the property of Thomas, and John's right of prop- 
erty may be derived by inheritance or conveyance 
from other persons. The averment that Greenacre 
is the property of John, is an averment that cir- 
cumstances exist, of which the relation of property 
to Greenacre in John is the effect. Those circum- 
stances themselves are not disclosed. 

148. The relation of j^roperty is a mere legal or 
metaphysical entity. It exists only as the effect of 
some cause. Its existence can only be shown, by 
showing the existence of its cause. The pleading 
does not specify the cause from which the effect is 
supposed to proceed. To traverse the averment, is 
then to deny that there are any causes of which the 
title of John may be an effect. Upon this issue, it 
wiU be observed that the affirmation is in effect 
alternative. 

149. Any title whatever may be shown in John, 
and there may really or plausibly be many titles in 
him. There can be but one good title to the land, 
but there may be several bad or apparent titles, 
some of which may be really in John, while others 
are plausibly or apparently in him. The negative, 
besides the negation of all causes of title in John, is 
pregnant with an affirmation of all possible circum- 
stances inconsistent with any title in John, proved 



IN CIVIL ACTIONS. 161 

or attempted to be proved. The affirmation of 
property in John, implies a negation of all circum- 
stances, inconsistent with property in John. The 
negation of that averment imports a title in some 
unnamed person. The pleader would not be allowed 
to aver title in Kichard, because that, although a 
denial of John's title, would not be a direct traverse. 
But having formally put in a traverse, he is allowed 
to prove a title in Richard, with the additional ad- 
vantage of proving a title in Henry or George, it 
he fails in making out one for Richard. 

150. Let us examine the subject more closely. 
Let us for the present suppose, that John derives 
his title, as heir to Thomas. Thomas's title is then 
open to controversy. The title to land, must be first 
derived from the public. The averment implies, 
then, a grant from the public to some unnamed 
person, from whom Thomas derived title. The 
traverse denies this. The averment implies a right 
in the public, to make the grant, and, of course, a 
denial of the existence of any elder grant. The 
traverse is pregnant with an afl[irmation of an unde- 
scribed prior grant. The land, having once become 
private property, is transferred from hand to hand. 
At every step a conveyance is necessary, is aSirmed 
and denied, but not described. At every step there 
is an implied negation that the party, from whom 
the title was about to pass, had parted with his title 
before the execution of the conveyance, which makes 
part of the chain. But in making out the chain of 
title to Thomas, it may be necessary to prove de- 
ll 
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scents. Each of these involves all the questions 
which arise out of the averment of heirship, com- 
bined with tliose which grow out of the implied 
denial and affirmation of conveyances and devices, 
interfering with the right of inheritance. 

161. It will be seen, that in comparison with this 
question, the complex question of heirship is sim- 
ple. But even this question is simple, compared 
to that which would really be raised by the supposed 
averment and traverse. Those pleadings do not 
confine the title to one, derived as heir to Thomas. 
John may, therefore, trace his title in twenty dif- 
ferent lines, in all and each of which, the same 
difficulties occur, which have been stated on the 
supposition of a title, derived as heir to Thomas. 
It is obvious, that the importance of being able to 
narrow such a complex mass by pleading, is more 
important than in simpler cases.' Yet the very 
multifariousness of the matters involved in the 
averment, render the attainment of that object 
more difficult. In the case of an averment of heir- 
ship, a special plea that another person was heir, 
and showing how he was heir, may be supposed. 
The only objection to this course would be, that 
such a plea was inconsistent with the fact of John's 
heirship, and, therefore, amounted to a traverse. 
But in the case of an averment of property, a new 
difficulty arises. John may be proprietor of Green- 
acre, and not heir of Thomas. A pleading averring 
that Richard is heir of Thomas, is totally irrelevant. 
The averment is not that John is the heir of Thomas, 
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but tliat he is proprietor of Greenacre. This may 
be true, although he may or may not be heir of 
Thomas. An averment that Richard is proprietor 
of Greenacre, does not narrow, although it changes 
the issue. 

152. These diiBculties are sometimes got over, by 
the ingenious, contrivance of giving color. The 
word color is used in legal language, in 

1 . , • ii J. •! • Means of pre- 

mucn the same sense as m the laminar venting 

, , , 4. • u mixed qnes- 

phrases, that such a pretension has no uons giving 
color of right, such an act was done 
under color of such a claim. It imports an ap- 
parent right or truth. A right which appears to 
be not merely plausible, but good, although abetter 
may perhaps exist, but which, unless a better exist, 
is sufBcient, and which is therefore sufficient to 
compel him who controverts it, to show a better. 
An allegation which is susceptible of apparent 
proof, and can only be disproved by proving the 
existence of some fact, inconsistent with the truth 
of such allegation, and which must therefore be 
taken as true, until such inconsistent fact appears. 
Thus he who holds an estate under the deed of an 
infant, has an apparent right, or color of right to 
the property. His right can only be shown to be 
bad, by showing that the party making the deed 
was an infant. This shows the existence of a bet- 
ter right, and puts an end to the apparent or col- 

(6) Stephen's PI. 303-215; 1 Chltty's PI. 537-533; 3 Black. 
Com. 309; 3 Beeves' History Eng. Law, 34; Doctor and 
Student, 371. 
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orable right. If the ceremonies of marriage hare 
passed between John and Jane, it is an apparent or 
eolorable truth, that Jane is the wife of John. 
But if a former wife of John was living at the time 
of the ceremonial marriage, that is a fact inconsis- 
tent with the allegation that Jane is the wife of 
John, It consequently takes away the apparent or 
colorable truth of the averntent, that Jane is the 
Wife of John. 

153. When a pleading is tiled stating matters, 
simply inconsistent with the averments of the one 
it professes to answer, and not admitting an appar- 
ent or colorable truth in those averments, it is 
technically said to be bad for want of color. The 
effect of such a pleading is, to postpone the issue 
one step, without showing any reason for so doing, 
since such a pleading is equivalent to a traverse. 
Suppose, that in answer to an averment that Jane 
is the wife of John, a pleader should aver that Mary 
was the wife of John. The two averments are 
wholly inconsistent with each other. Proving one 
disproves the other. One is therefore a denial of 
the other. A denial of the truth of an averment 
amounts to a traverse, and should be so pleaded. 
In the case too, of an averment that John is the 
heir of Thomas, met by an averment that Richard 
is the heir of Thomas, the same difficulties occur. 
But suppose that the pleading in reply, commenced 
by stating that a marriage had been solemnized be- 
tween John and Jane, but that before that time a 
marriage had been solemnized between John and 
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Mary, and tliat at tlie time of the marriage between 
John and Jane, Mary was still alive. This admits 
an apparent or colorable truth in the averment, 
and at the same time shows it to be false, by show- 
ing a fact inconsistent with its absolute truth. 

154. So in the other case, if the pleader admit the 
death of Thomas, and that John is the cousin of 
Thomas, by the mother's side, it shows a colorable 
or apparent truth in the averment that John is the 
heir of Thomas. The pleading may then aver, that 
Richard is the cousin of Thomas, by the father's side, 
and his true heir. Thus, too, in the case of the 
averment that Greenacre is the property of John. 
An averment ia answer to this, that Greenacre is 
the property of Henry, would he bad, as wanting 
color. But color might be supplied by averring 
that Thomas died seized of Greenacre, that John 
being his cousin, entered claiming the land as heir, 
but that Henry was the brother of Thomas, and the 
true heir. 

155. A foundation is now laid for a decision of 
the case by the proper tribunal. If the question 
be whether Henry is the brother of Thomas, it may 
be raised by a traverse. If the question be whether 
the brother or cousin is first in the order of succes- 
sion, it may be raised by demurrer. If the claim 
of John is not derived as heir of Thomas, tlie aver- 
ment that Thomas died seized may be traversed. 
If Thomas died seized, but was wTongfuUy seized, 
the defect in his title may be pointed out, by way 
of confession and avoidance. 
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156. It has been decided, that the averment giv- 
ing color, is not itself the subject of a traverse. 

The reason of this is, that the party sir- 

AvermentgiT- . ' . ,/. , , i 

ing color not mg color, took-uDon himseli the burden 

traversable. o ' r 

of proof. He showed a title or fact, 
which he undertook to, prove, and must prove. If 
the facts alleged by him, were .false, he must fail in 
his proof. If insuflBcient tB sustain his title, or 
disprove the averment of his adversary, they would 
be so decided on demurrer. If , this constituted only 
a colorable title, that might be shown by special 
pleading. It was, therefore, regarded as unimport- 
ant, whether the title set out as color, was the true 
title of the party in whom title had been first 
averred or not. If the true title, as well as the one 
shown as color, was inferior to that averred in the 
pleading giving color, the case ouglit to turn upon 
the new question. If the real title was better than 
that now shown, it may be shown in its turn. If 
Henry was the brother of Thomas, it would be im- 
material whether John was cousin by the father or 
mother. If Henry was not tlie brother of Thomas, 
there must be a verdict against hiin, upon a traverse 
of that averment, and it is again immaterial who 
John is. If John be a son of Thomas, and as such, 
heir before the brother, still he is not to traverse 
that he is cousin of Thomas. 

157. Among other reasons, because under the 
pecnliar circumstances of the case, such a traverse 
would be a negation of a negation or negative preg- 
nant. He is not cousin, because he is son, and he 
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offers testimony that he is son, to prove that he is 
not cousin. To let in such proof, the averment that 
he is cousin must be construed as implying a nega- 
tion that he is son, and the negation of tliat nega- 
tion as averment that he is son. The fact that he 
is son, must therefore be specially stated. 

158. Such are the principles upon which the doc- 
trine of giving color* is founded, but the practical 
application of those principles was always very con- 
fined, and is now almost entirely abandoned. 

The subject is introduced here, merely as fiirnish- 
nishing a guide to a mode of obtaining the same 
end, perhaps preferable to giving color. 

159. We are in pursuit of the means of simpli- 
fying issues, by separating mixed questions and re- 
ducing them to their elements. We find objections to 
in our way two difficulties. Matters are g'ving color, 
stated, which are inferences from, or effects of other 
matters not stated. When we get at the premises 
or causes, we find them complicated of several exist- 
ing matters, and implying the non-existence of 
others. Giving color has been found useful in over- 
coming these difficulties. But to the employment 
of that contrivance, there are several objections. 
First, its formal and fictitious character; second, its 
practical inefficiency, arising from its having been 
confined in practice to a few cases, and from its 
leaving to the pleader a choice, whether to use the 
remedy or submit to the evil. 

160. ISTow the evil falls, chiefly, on the public, 
and the particular party may sometimes derive an 
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advantage from its very existence. Delay and ex- 
pense are powerful means of exhausting a poorer 
adversary. Delay, too, is sometimes desired for its 
own sake. We want some rule or rules, which shall 
be of universal operation, that shall not depend on 
the will of the parties, and shall attain the end pro- 
posed without recourse to fiction. 

161. Giving color removes the diiBculty arising 
out of the matter averred, being the effect of an 
substitute for uiidescribcd cause, by going back to the 

giving color, (jause. Thus, in the case which has been 
supposed, the right to Greenacre in John or Henry, 
is the effect of tlie right of Thomas in the same 
land, combined with the quality of heir to Thomas. 
The right of Thomas, it is true, is the effect of some- 
thing else; but to the right of John or Henrj-, it 
stands in the relation of a cause. If the title of 
Thomas be at all in question, that is to be disclosed 
by subsequent pleading. The effect of giving color, 
is to aver its existence and treat it as a cause. Its 
existence and its effect are then open to controversy, 
and either may be referred to tiie proper tribunal. 
The title of Thomas is a complex thing, and the 
effect of something else, and may require a repeti- 
tion of the process, to disentangle the law and fact. 
But a continual repetition of the process, would at 
last answer the purpose. This process is a substi- 
tution of the cause for the effect. 

162. We have found in our way two difficulties. 
The first of these divides itself into two branches, 
which, from their close resemblance to each other, 
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are susceptible of the same remedy. The stating, 
as a substantial fact, the effect of a complex cause; 
and the stating, in the same manner, an inference 
from complex premises. The remedy in both cases 
may be, to state the cause instead of the effect, the 
premises instead of the conclusion. Instead of 
averring that John is the heir of Thomas, aver that 
John is the cousin of Thomas, and therefore his 
heir. Instead of averring that Greenacre is the 
property of John, aver that Greenacre was the prop- 
erty of Tliomas, who died seized thereof, and that 
John being his cort'siu, and therefore his heir, is 
entitled to the land. If Thomas be not dead, or 
did not die seized of Greenacre, or if John be not 
the cousin of Thomas, a traverse may be taken. If 
Thomas had a defective title to the premises, let it 
be shown that his possession was wrongful. If 
John, although cousin, be not heir to Thomas, let 
the true heir be named, and his relationship be 
shown. It is, even now, frequently found conven- 
ient to state causes with their effects, and premises 
with their conclusions. In the latter case it is 
almost always done. The proposed rule, is to re- 
quire it to be done in all cases. The formula of the 
rule might be, that no effect or inference shall be 
stated as a fact, but only as an inference from prem- 
ises, or effect, of a cause, to be at the same time 
stated. An exception might be made in the case 
of the relation of man and wife. As that can be 
the effect of nothing but marriage, there seems no 
necessity for altering the present form of pleading. 
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163. Having obtained a general rule, which an- 
swers one of the purposes of giving color, without 
the inconvenience of the form and fiction which em- 
barrass express color, the next step is to seek for 
the means of enforcing its observance. The rule 
is sufficiently extensive to provide for every case of 
the evil against which it is directed, and is not con- 
fined, like giving color, to a few special cases. 

164. The danger now to be guarded against, is 
that of evasion. It must be remembered, that the 
object now in view is the prevention of mixed ques- 
tions. That among the objections to mixed ques- 
tions, is their tendency to injure the public by 
waste of time and money. A waste which is pro- 
duced, as well by the useless consumption of the 
time of the court during actual trial, as by repeated 
trials. It must also be recollected, that the very 
delay which constitutes a serious objection to these 
questions, on the part of the public, may recom- 
mend them to one of the parties in a cause — nay, 
that even expense may be advantageous to a rich 
party, who would weary a poor antagonist of litiga- 
tion. It is, therefore, not safe to leave the enforce- 
ment of this rule to the parties. One of them may 
neglect it through unskillfulness, negligence or in- 
dolence, and the other may have an interest in con- 
tinuing to proceed, as if there had been no defect. 

165. For these reasons, it is thought 

Proposed rules -n, i , n -, , 

of construe- that this rule w.U be best enforced, by 

tion. "' 

a rule of construction. That rule would 
be, that on a traverse no pleading should be con- 
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strued as averring any matter of fact, from which 
any other matter actually averred in such plead- 
ing may proceed as an effect, or follow as an in- 
ference; and that no evidence shall be given of 
any fact or combination of facts, as causes of any 
effect, or premises from which to draw any conclu- 
sion or inference of law, unless such fact or combi- 
nation of facts is distinctly stated in the pleading. 
But this rule ought not to be so far extended as to 
require the statement of matter of evidence, that 
is of facts, from which ' the jury might infer the 
existence of other facts; such for instance as a 
party's appearing with a gun in the neighborhood 
of an animal, which had been shot. 

166. The next difficulty in our way, is that aris- 
ing from the exclusive nature of some of the- com- 
plex notions we are considering, which not only 
imply the existence of some facts, but the non-exist- 
ence of others. Giving color removes this difficulty 
by stating the case more at large, admitting the 
existence of the affirmative facts, necessary to con- 
stitute the complex idea, and showing affirmatively 
the existence of circumstances which are incon- 
sistent with its existence. The same end may be 
attained, by providing that no averment traversed 
shall be construed to imply a negation of any fact 
whatever; but if the affirmative circumstances 
necessary to establish the colorable truth of such 
averment be proved, the verdict upon such traverse 
shall be against the traverser. 

167. The effect of the establishment of these 
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rules, will be to do directly in all cases, what the 
legislature have already indirectly done in a large 
class of cases. The special pleas of non est factum, 
are meant. The origin of these pleas was this: 
Deeds executed under certain circumstances, are 
void in law, although they have physical existence. 
"When one of these deeds was alleged in a declara- 
tion, the course was to plead non est factum,, that 
it was not the deed of the party But in order to 
prevent men from denying their deeds, merely for 
the purposes of vexation and delay, it was enacted 
that all pleas of non est factum should be verified 
by affidavit. Now the inefficacy of a deed, which 
has a physical existence, is a conclusion of law from 
certain facts, and few people like to swear to a con- 
clusion of law. It therefore became usual, to state 
at length the circumstances from which the defend- 
ant's counsel drew his conclusion that the deed was 
void, and at the end of the plea to say, that so or 
therefore the writing was not the deed of the de- 
fendant. 

168. The existence of some such rule as the one 
last proposed is, strictly speaking, requisite for the 
attainment of the objects of pleading. It seems 
probable that such a rule anciently existed, and was 
gradually undermined by exceptions. It is certain 
that the modern rule of construction, which permits 
a traverse to operate as a negation of a negation, 
has been very gradually extended by successive 
decisions. It is now the rule in all controversies 
about simple contracts. It was making rapid en- 
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eroachmeuts on the pleadings in actions of debt and 
covenant, wlien its progress was checked by the 
statutes requiring an affidavit of the truth of the 
plea of non est factufn. Exceptions to the old rule 
were probably first allowed, from some real or sup- 
posed necessity. Then particular exceptions were 
introduced capriciously, without regard to prin- 
ciple, and those capricious exceptions finally de- 
stroyed the rule. 

169. The effect of this rule will be, to produce 
always the efifect occasionally produced by giving 
color, and to dispense with the formal and fictitious 
statement of color. The averments that Jane is the 
wife of John, and that John is the heir of Thomas, 
under its influence, import no more than that Jane 
is the colorable or apparent wife of John, and that 
John is the colorable or apparent heir of Thomas. 
In stating new matter, which destroys the colorable 
truth of these averments, recourse need not be had 
to the form of stating a colorable title. The aver- 
ment being construed to mean only that the matters 
stated are colorably true, the pleading in reply is 
merely in confession and avoidance. The meaning 
of the averment being narrowed by the rule of con- 
struction, a traverse would no longer raise the 
question, whether any facts exist which show that 
the averment is only colorably true. The rule in 
effect is, that no traverse shall ever be construed as 
a negative pregnant. 

170, The rule being universal, would produce its 
proper effect in all cases, not excepting those in 
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which the course of practice has rendered giving 
color unusual or improper.. It will attain the de- 
sired end, wherever the difHculty arises solely from 
the combination of facts, with the negation of other 
facts and the legal rules and definitions touching 
the subject. Thus, when the averment that John 
is heir of Thomas, is made under this rule, it will 
signify only that he is the colorable heir; that he is 
a person who will be heir, if no nearer heir appear. 
This is sufficient for him to aver; for as the law now 
stands, it is suflicient for him to prove, under the 
absolute averment, that he is heir. The only differ- 
ence made by the new rule will be, that the party 
who denies the heirship, must aver that which at 
present he must prove. Yet it is evident that by 
this, the issue is much simplified. So an averment 
that Jane is the wife of John, will only import a 
colorable marriage between them, which may be 
defeated by showing an existing marriage between 
John and Mary. At present, the marriage with 
Mary is proved without alleging it. Under this 
rule, he who intends to prove must first allege the 
fact. 

171. But in this last case, and in many others, a 
difficulty still remains, for which neither of the pro- 
posed rules will provide. It is this: marriage and 
many other words, are terms which denote not 
simple' facts, but combinations of facts. Thus the 
assent of the minds of the parties, and the pre- 
scribed mode of testifying that assent, are facts 
entering into the constitution of marriage. Thus 
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the word deed imports a written instrument, sealed 
and delivered. For the removal of this difficulty, 
the writer has found it impossible to devise adequate 
means. Tliis class of eases is that alluded to, in a 
former page, where it was said that the legitimate 
use of hypothetical directions, was to explain to a 
jury an issue which they could not otherwise under- 
stand. That is, an issue in which the question 
was the existence or non-existence of a combination 
of facts, comprised under a common name, while 
the jury did not know what facts entered into the 
combination designated by such name. The issue 
is of this sort, when on the plea of non-asstimpsit 
to an action for not performing an agreement not 
under seal, the plaintiif is held to prove a consid- 
eration. When in a similar case, the defendant is 
admitted to prove that part of the consideration 
was usurious, or that the agreement was for the 
greater facility of smuggling, the issue is more com- 
plicated, because the plea assumes the character of 
a negative pregnant. The evil arising out of com- 
plex questions of this sort, is comparatively small, 
when there is no negative pregnant or combination 
as cause and effect. It will be diminished by the 
rule about to be proposed. 

172. This rule is, that when the av.erments of a 
pleading are traversed, the words and phrases in 
which they are made shall be taken in their popular, 

and not in their technical sense. It has Ambiguity 
_ , , from tech- 

been already stated, that questions com- mcai t«ms. 

pounded of law and fact, frequently arise from 
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the use of words, which are used in different 
senses by lawyers and other men. This, it was 
observed, produces a peculiar species of ambiguity, 
which can only be determined by establishing some 
general rule on the subject. The law admits this 
necessity, and establishes a rule, that the techni- 
cal sense shall prevail. This rule is founded upon 
the notion that the technical sense is the most 
precise and definite. It is so when addressed 
to tecjmical men, but a traverse is addressed 
to men who are altogether unacquainted with the 
technical signification of words. To such men the 
technical sense is so far from being the most 
precise and definite, that it is not at all the sense 
of the words. Even when it is explained to them, 
it appears as a new, at least, if not a false sense. 
Unless much more accustomed to grapple with 
the difficulties of language than most men they 
will be continually embarrassed between the fa- 
miliar and the newly learned sense. It would, 
therefore, seem more rational, to let the rule be 
changed, so that when the pleading is addressed to 
professional men, the technical sense shall prevail; 
when to others, the popular. By this means, the 
necessity of an explanation of terms is avoided, 
and an end .put to one class of mixed questions. 
This would also much diminish the number of 
mixed questions of the class, for the prevention of 
which a rule has been sought in vain. The difficulty 
there, was to find means of analyzing a combination 
of facts, which had no other relation to each other 
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than as necessary constituent parts of the same 
■whole. But the technical name of such a combina- 
tion, is frequently the same as the popular name of 
some one of the principal facts, constituting the 
combination. Let us illustrate the subject. 

173. The word promise presents an ambiguity of 
the peculiar kind we are considering. It imports a 
promise made for a valuable consideration, and with- 
out seal. It may be observed, too, that the techni- 
cal name of this combination, is the same \^ith that 
of one of its principal constituent facts. It maybe 
further observed, that a negation of the existence 
of a seal, enters into the technical meaning of the 
word, so that it is not merely a case of the species 
of ambiguity we are considering. As the law stands 
at present, if the declaration avers a promise, and 
the plea traverses that promise, the question for the 
jury is, whether the defendant made a promise for 
a valuable consideration, and without seal. If the 
plaintiff prove a promise, and do not prove a consid- 
eration, or if the promise appear to be under seal, 
the verdict must be for the defendant. So much 
of this case as relates to the seal, is already provided 
for by a proposed rule. The word promise, in its 
technical sense, imports a negation of a seal. Ey 
the rule to which an allusion has just been made, 
a traverse is never to be construed as a negation of 
a negation. If, therefore, the defense be, that the 
promise is under seal, the defendant must, under 
that rule, plead the fact. The traverse will not let 
in proof of the seal. If that rule, then, be sup- 
13 
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posed in force, the averment of a promise, upon a 
traverse will be only an averment of a promise for 
a valuable consideration. This is exactly one of 
those combinations of facts, which it was found 
impossible to reduce to their elements. In this 
state, the application of the rule that words shall be 
taken in their popular, not in their technical sense, 
finds the case, and reduces the averment to one of a 
simple fact, by construing it as an averment of a 
promise, without reference to a consideration. 

174. At present, if the plaintiif prove only a bare 
promise, the verdict must be against him. Yet the 
promise is proved, in the popular sense of the word, 
and under the proposed alteration the verdict ought 
to be for the plaintiff. If the defendant rely, either 
on the want of consideration for the promise, or 
on the fact that it was under seal, he would have 
to state his defense as new matter. At present, 
he must get it before the jury by hypothetical direc- 
tions, which is the same thing, in substance, in a 
less convenient form. 

175. It is worthy of observation, that this case of 
the word promise, which has been used for illustra- 
tion, is by much the most likely case to occur in 
practice. It is also remarkable, that in this case, 
the last proposed rule would, practically, have little 
or no effect on the form of the declaration. The 
declaration now, in stating a promise, almost always, 
through abundant caution, states a consideration 
also. Indeed it has been said, that a statement ot 
some consideration is always necessary, but there 
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are a few practical exceptions to the rnle. When a 
consideration is expressly averred, and a traverse of 
all the material averments of the declaration is taken, 
in the form hereafter to be proposed, the question of 
the existence of a consideration will, of course, arise. 
The difficulty in some of these cases arises, in some 
degree, out of the present form of traverse, which, 
purporting to traverse the promise only, is permitted 
to operate as a traverse of the whole declaration. 

176. Again, the phrase writing obligatory has 
been mentioned, as another instance of the same sort 
of ambiguity. At present, when a writing obliga- 
tory is stated in a declaration, the defendant is 
bound to take notice that it is under seal, and can 
only traverse its existence by non est factum. 
After the proposed alteration, he might traverse 
generally. But by so doing, he would subject him- 
self to the inconvenience of the plaintiff's proving 
any writing, whether sealed or not. If an unsealed 
instrument were sufficient for the plaintiff's pur- 
pose, and the instrument were really unsealed, the 
defendant might show that fact specially. If the 
seal were not material, he could not show it, but he 
could suffer no injury from his inability so to do. 
If the sealing were important to the plaintiff, he 
might expressly state it in his declaration. Indeed 
that course is even now generally taken. Nearly 
the same remarks that have been made in the case 
of the word promise, would be applicable here. It 
is believed, that in no case would any inconvenience 
arise from the adoption of the rule. 
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177. It was remarked, a little while ago, that the 

rational course would be to construe words and 

phrases, in which this peculiar species of ambiguity 

occurs, in the technical sense when 

Double con- i j ^ i . i? • i i j. 

struction addressea to protessional men, when to 
' others in the popular. This notion of 
construing the same words in two different senses, 
will probably be a little startling to the reader. A 
little examination will, perhaps, reconcile him to the 
idea. When a pleader commits to paper an aver- 
ment of a fact, his language is addressed to the 
court. The traverser addresses himself to the jury. 
The rule only requires, that each should use language 
in the sense in which it is understood by those to 
whom it is addressed. The pleader who draws the 
traverse, knows precisely what his adversary means 
by his averments, as addressed to the court. If 
they are not suflBcient to answer the purpose for 
which they are introduced, he may demur, and the 
court will decide the question for him. But if he 
choose to go to the jury, he ought to make himself 
intelligible to them; this he can only do by using 
language in the sense in wliich they understand it. 
The same words, addressed by the same speaker to 
the same hearers, ought always to be understood in 
the same sense, because the speaker cannot be sup- 
posed to have changed his meaning; but in this case 
the words are addressed by different speakers to 
different classes of hearers. There is no reason, 
then, why each should not speak as his hearers will 
understand him. 
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178. A few remarks will now be made upon the 
probable origin of the existing practice. It is obvions, 
and has been already remarked, that when a fact or 
series of facts is alleged in pleading, 

, . , . , Origin of pecu- 

there are but three modes m which it iiar ambigui- 

., , , 1 -r. 1 . tyarieingout 

can possibly be answered. By denying of technical 
that the fact, or series of facts, is suffi- 
cient in law for the purpose for which it is alleged. 
By denying the truth of the matters alleged, or of 
an important link in the chain. By alleging some 
fact or series of facts, not mentioned by the first 
pleader, which constitute an answer to the first 
pleading, by taking the case out of the operation of 
the rules of law, upon which the framer of that 
pleading relied. Demurrer and traverse, the two 
first courses, lead directly to an issue in law or fact; 
the third does not. It was always an object with 
pleaders, to get to an issue as soon as might be. 
Hence the technical rule, that in every stage of 
pleading, the parties must either demur, traverse, 
or confess and avoid. If the matters alleged are 
untrue, they must be denied; they can only be 
avoided when they are confessed. To the same 
source, a desire to come to an issue, is to be attrib- 
uted the origin of another technical rule. That 
whenever a plea amounts to the general issue, it 
must be pleaded as such. These rules, while they 
appear to hasten the cause to a conclusion, some- 
times induced the parties to come to an issue rather 
sooner than was really conductive to that object. 

179. When the species of ambiguity, of which 
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tve Lave been speaking, occurred in a pleading, the 
pleader who was to draw the reply, was naturally 
led, by the fear of offending against these rules, and 
by the general rule of law that technical words are 
to be used in their technical sense, to understand 
the ambiguous expression technically. In truth he 
had no choice, the application of the rules of law 
not being to be doubted. Such a construction was 
legally right, although philosophically wrong. This 
construction having been given, for instance, that 
the word promise, means a legal promise for a 
valuable consideration not under seal, there 
seems to have been no choice but to deny the 
existence, meaning the legal existence of the 
promise. This lead at once to a mixed issue, or 
question involving law and facts. A mixed ques- 
tion arising out of this sort of ambiguity, is a 
singular production. It presents no ambiguity 
either to court or jury. Both understand it, as they 
think perfectly, but they understand it as conveying 
very dilferent meanings. Hence the jury are com- 
pelled to receive from the court an interpretation of 
it, in which they cannot concur. The best mode of 
obviating this evil, which occurred to the writer, is 
to establish the last rule of construction which has 
been pr6posed. 

180. The writer is perfectly aware, that the two 
sources of mixed questions he has assigned, may, 
„ „ , bv diligent investigation, be shown to 

Two sources of « to & ' 

Sins't^r^" ^^ theoretically the same. No instance 
same. g^jj^ perhaps, be found in which the 
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legal and popular signification of a word importing 
only a simple fact, differ from each other. Tech- 
nical words generally represent combinations of 
facts. The consideration of combination of facts, 
necessarily involves the consideration of the rules 
and definitions connected with such combinations. 
Every ambiguity of the kind just illustrated, in- 
volves, therefore, an idea complicated of matters of 
law and fact. But the distinction has a practical 
operation. Utiles have been proposed for the sim- 
plification of such complex ideas, as owe their 
origin to a combination of matters, related as cause 
and effect, or which involve a negation of the exist- 
ence of other circumstances. But no rule could be 
devised for the simplification of such complex ideas, 
as are composed of facts combined together, without 
other relation than that of constituent parts of the 
same whole, and of the legal rules and definitions 
which bind them together. This rule answers, in 
some degree, that purpose, where the combination 
of facts receives its legal name from some promi- 
nent fact, entering into its composition. To prac- 
tical utility, in this instance, strict theoretical pro- 
priety of speech has been sacrificed. 

181. The neglect or want of such rules, as have 
been just proposed, gave occasion to continual 
mixed questions. These neither court nor jury 
could answer alone, but they were answered by the 
jury with the aid of the court, given 
by means of hypothetical directions. It theticai direo- 
is remarkable, that although hypothet- 
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ical directions owe their existence to this defi- 
ciency in the system of pleading, no rule supplying 
the deficiency has been applied to such directions, 
but that the very same faults may be, and daily are, 
committed in framing prayers for hypothetical di- 
rections. This deficiency in the rules of special 
pleading, then, affords no reason for resorting to the 
modern system, as a substitute for the old. The 
same deficiency exists there, and it is as easy to re- 
move it from one system as from' the other. In 
the modern system, the practical mode of overcom- 
ing the difficulty is a new direction explaining the 
first, as the first professed to explain the nominal 
issue. 

182. The writer avows that the object of the 
rules he has proposed, is to supersede, as far as 

practicable, hypothetical directions and 

Objections to \ •' \ 

hypothetical bilis 01 exception, i^lls of exception 

directions. .,, . , 

must still remain, as the only mode 
known of taking the opinion of a superior court 
upon questions of evidence. It is a subject of re- 
gret that no substitute can be found. It is also a 
subject of regret, that cases will still occur which 
cannot be unravelled without a recourse to hypo- 
thetical directions. Bn t if the proposed rules were 
adopted, they would produce a change in the num- 
ber of hypothetical directions and in the complexity 
of the questions to which they are applied, highly 
desirable. 

183. The beneficial effects' which the writer hopes 
from this change, cannot have escaped the reader 
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The determination of a cause at a single trial, in- 
stead of repeated trials, under, writs of procedendo, 
and the saving the attendance of unnecessary wit- 
nesses, by ascertaining the precise point in dispute 
before the day of trial, are among the most promi- 
nent and important of the number. To these we 
may add the avoiding of unfair surprises upon par- 
ties, an evil against which the courtesy and honor 
of the members of the bar is at present their chief 
protection. The effects of hypothetical directions, 
and of pleading upon these matters, have already 
been explained at some length. These, however, 
are not all the objections to hypothetical directions. 
184. Another, and one of no small weight, is the 
tendency of that mode of pleading, to bring into 
contempt the trial by jury. When a tendency to 
mixed issue has been joined, it some- fntSlin-"^^ 
times, nay very frequently happens, that *«™p'- 
the only controversy is upon the law of the case. 
The evidence is too clear to admit of any doubt 
about the facts. But the facts are so combined in 
the pleadings with the law, that a demurrer will not 
apply. The facts can only be separated from the 
law by hypothetical directions. When this is the 
case, the jury are summoned merely as matter of 
form. When a jury is only a form, it is a very 
cumbrous and expensive form. It is, moreover, 
oppressive to the jurymen, by detaining them from 
their important private duties, to perform a public 
duty which is only a ceremony. It is degrading, 
too, by compelling intelligent and enlightened men 



186 EVANS ON PLEADING 

to perforin parts in a farce, for it is no better, which 
might as well be performed by as many puppets. 
When a case of this kind occurs, a jury is some- 
times coniined for many hours, perhaps days, the 
unwilling spectators and auditors of proceedings 
which they do not understand and which nobody 
attempts to explain to them. They are then called 
upon to give as theirs, a verdict of which they know 
only the effect, and cannot even conjecture the rea- 
sons. Is it possible that these men can think ot 
their attendance otherwise than as a burden at once 
useless and oppressive? Yet the above is an accu- 
rate picture of nearly half the causes which are 
tried under the present system. Hence the existing 
and growing unpopularity out of the legal profes- 
sion of the trial by jury in civil causes. Men feel 
the burden ; they feel that at least a part of it is 
unnecessary, and they do not know that they may 
be relieved of the unnecessary burden and retain 
the valuable part of the institution. 

185. The next objection to the system of hypo- 
thetical directions, is its tendency to unsettle the 
law and leave courts without a rule ot 

Distinction be- . . . 

tween law dccisiou. Law IS a svstem 01 rules oi 

and ethics. • t i -, n i . • 

action deduced from the great princi- 
ples of ethics. Law is, notwithstanding, a very dit- 
ferent science from ethics. Ethics is the science 
which teaches individual men their duties; the same 
man is party and judge, and always decides with a 
full knowledge of all the circumstances which ought 
to influence his decision. Hence the rules of ethics 
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admit of a high degree of niceness, minuteness 
and flexibility. Tlie decisions under these rules, are 
only intended to regulate the conduct of the indi- 
vidual in his private capacity. Law, on the con- 
trary, is designed to regulate the conduct of those 
who direct the public force, not in their private 
capacities, but in the exercise of their public author- 
ity. The law, it is true, addresses its precepts to 
individuals, but its practical effect is attained 
through the medium of public agents, and only 
through that medium. 

186. It is necessary that those entrusted with 
the direction of the public force, should be regu- 
lated in the use of that force by rules more rigid 
and unbending than those by which individuals 
ought to regulate their private conduct. This is 
necessary, in order that they may not abuse their 
important trust to the attainment of their own evil 
-ends. It is, at the same time, useless to provide 
rules which cannot be applied, because of the im- 
perfection of the means by which one man attains 
a knowledge of the circumstances bearing upon the 
conduct of another. 

187. But if the rule is rigid and unbending, it 
must be general, involving and deciding a large 
number of cases. This necessity is the less to be 
regretted, since the imperfection of human testi- 
mony would prevent the just and proper applica- 
tion of nicer rules. The rigidity and generality ot 
the rule on one side, its flexibility and nicety on the 
other, constitute the distinction between law and 
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ethics. "When a contract is to be fulfilled, or any 
other act is to be done, it behooves the party to 
decide by the rules of ethics what is the course of 
conduct he ought to pursue. When he has chosen 
his course, and that course is complained of as im- 
proper, the magistrate is to decide by the rules of 
law what redress shall be given to the snfferer. 

188. It is important to the community that every 
individual should know, or should at least have 
within his reach the means of knowing, how far he 
may rely on the protection of the public force. 
When he may trust to the power of society; when 
he must rely on the uncontrolled integrity of those 
with whom he deals. This furnishes another reason 
for the generality and rigidness of rules of law. 
The unbending general rule is much better adapted 
to the attainment of this object, than the nice and 
flexible one. In proportion to the flexibility of a 
rule, it is liable to misapplication; in proportion to 
its nicety, is the risk of its escaping from tlie 
memory. Hence a system of law, which, adopting 
the minute rules of ethics, should seek to compel 
every man to do exactly what he ought, is a chi- 
mera. In this, as in other things, we must stop 
short of theoretical perfection, because theoretical 
perfection produces practical evil. 

189. The clergymen who, during the dark ages, 
presided in the English court of chancery, formed 
the scheme of such a system. They obstinately 
persisted in the attempt to carry it into effect. 
They applied to the conscience of the party to 
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supply the deficiencies of human testimony, and 
undertook to decide every case upon its own pecu- 
liar circumstances. Experience convinced man- 
kind that tlie project would not answer. That in 
proportion as cases were decided upon minute and 
special circumstances, the chances of erroneous 
decision were multiplied. That the advantages of 
genera] rules were sacrificed, without attaining a 
more just and equitable decision of particular 
causes. The result was, that the court of chancery 
adopted the rules, that equity follows the law, and 
that preceden ts are to be observed, and ceased to 
be, except in name, a court of conscience or equity. 
The argument has hitherto supposed the most un- 
blemished integrity in the judges — but suppose, for 
an instant, that this quality should, at any future 
time, be wanting. Who does not see, that a system 
of decision, on minute and special circumstances, 
permits an ingenious judge to decide every case as 
he pleases. 

190. When a question of law is raised by special 
pleading, terminating in a demurrer, it is and must 
be a general question; for the minute circumstances 
of the transaction will rarely appear. But when a 
jury is sworn, and evidence delivered, the counsel 
pray the directions of the court upon that evidence. 
The counsel, on both sides, are, for the time, only 
anxious about the event of the cause. They, at the 
moment, care nothing about the symmetry of the 
law. They are private agents, seeking a private 
end; not public oflScers, guarding the public in- 
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terest. Each strides to force into notice all the 
minute, and perhaps trivial circumstances, which he 
conceives make for the interest of his client. Each 
cites cases — each tortures his ingenuity to discover 
distinctions between the cases cited by his adversary 
and the one before the court. The effect of all this 
is that almost every case is decided upon minute 
circumstances. The doctrine of precedent, origi- 
nally devised to prevent this very evil, now aggra- 
vates it, by sanctifying the decision as a rule of 
law. Thus, rules of law and books of law are con- 
tinually multiplied; and unless some change takes 
place in the system, will continue to be multiplied, 
until it will become impossible for either counsel 
or judge to discover what is the law — that is, until 
there is, in effect, no law. Until every case must 
be decided by its special circumstances; perhaps by 
the caprice of the court. 

191. Such are the arguments which occur to the 
writer, against the existing course of proceeding, 
and in favor of the proposed changes. Arguments 
against the changes, it will, perhaps, be difficult to 
find. The changes will produce no increase of 
technicality, the most popular argument against 
special pleading; on the contrary, they are the aban- 
donment of an existing species of technicality. 
This will not increase the labor of the advocate. 
The facts must, under the system of hypothetical 
declarations, be at last stated, and not only the facts, 
but the evidence also; increasing instead of dimin- 
ishing the manual labor of writing, and leaving the 
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demand for intellectual exertion at least as great as 
under the proposed course of proceeding. The only 
objection that can be raised, must be that the pro- 
posed changes are extensions of special pleading. 
The best answer to this will be to remove the qual- 
ities which render special pleading objectionable. 

192. All the objections to special pleading, which 
occurred to the memory of the writer, were stated 
on a former page, but it may perhaps be convenient 
to transcribe them here. They are these: First, 
that the system is overloaded with umiecessary 
forms. Second, that it is complicated, and requires 
a great expense of time to acquire a knowledge of 
its details. Third, that by compelling a party to 
select a certain ground, it precludes him from the 
use of others, which in themselves may be equally 
available. Fourth, that it impedes the course of 
justice by deciding causes, not upon their merits, 
but by its rules, which are sometimes only ceremo- 
nial. 

193. The remedies for these evils are obvious 
enough. The first, the second, and, in some degree, 
the fourth, will be cured by abolishing unnecessary 
forms. The third is already much diminished, and 
by slightly extending the operation of principles, 
already received into the system, may be entirely 
removed. The fourth may also be obviated, by es- 
tablishing as a principle, that no cause shall be 
finally decided merely upon a formal objection. In 
technical language, that the judgment upon a special 
demurrer shall not be final, but merely to answer 
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over. This rule will, in practice, require some 
limit to its application, lest continual faults ot 
form should be made use of as an instrument ot 
delay. Such limitations will find their justifica- 
tion in the principle to which we have so often 
referred, that it is expedient for the public that 
litigation should have an end. 
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CHAPTEE XI. 
REFORMS IN THE RULES OF PLEADING. 

194. The application of these remedies will, per- 
haps, be better understood, by again considering 
the doctrine of pleading, under the heads of the 
qualities required in a good plea. These have been 
before said to be six in number. Brevity, formality, 
singleness, certainty, materiality, truth. For our 
present purpose, it is not necessary to consider the 
first or last of these series. The others we shall 
consider in an order, the reverse of that formerly 
adopted. The reason of this change is, that in the 
reforms which will be proposed, some of the rules 
rejected under the heads of the other qualities will 
be retained as rules of formality. It will, there- 
fore, be convenient to consider the subject of form 
last. In the course of this discussion, the writer 
will avail himself of the enumeration of the rules of 
pleading made by Mr. Stephen. He will thus 
secure to himself valuable aid, besides having the 
advantage of an enumeration more entitled to con- 
fidence than one which he might himself form. 

195. In the order that has been adopted, materi- 
ality is the first quality of a pleading, upon which 
it is intended to remark. It has been 

Materiality. 

observed, that pleading must be material 
in themselves, with relation to the parties, and with 
13 
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relation to the form of action. Mr. Stephen has 
devoted the second section of his second chapter to 
the subject of materiality. But the rules included 
in that section all relate to the materiality 
of traverses, and will be superseded by a pro- 
posal to be made in its proper place. This 
will be, to give a simple form of traverse, applica- 
ble to every case. There are, however, to be found 
in his work, four other rules which properly belong 
to this head. Three of them are given in the fourth 
section, as rales to produce certainty. The fourth 
in the sixth, as a rule to prevent prolixity. The last 
mentioned rule is, that there must be no departure 
in pleading. This has been already discussed, under 
the first division of the head of materiality — that 
pleadings must be material in themselves. It was 
regarded as a violation of that rule, that a pleading 
should be filed, which did not furnish a sufiicient 
answer to the particular pleading which it professed 
to answer. It does not seem necessary to propose 
any change in the existing law upon this subject. 

196. The second division of the head of material- 
ity is the rule that pleadings must be material 
with relation to the parties. To this head are to 
be referred the other three rules of Stephen — that 
a pleading must state the names of persons — the 
title to things — and the authority by which acts 
were done. In none of these rules does it seem 
desirable to make any alteration. 

197. The third and last division of the head of 
materiality, is materiality with respect to the form 
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of action. This is an anonialons kind of 

. . 1 . , Form of action. 

materiality, in which proper materiality 
is blended with mere formality, and the compound 
denominated materiality. Some pains have already 
been taken in explaining the nature of forms of 
action. It is now intended to propose some reforms 
in the law on that subject. "We have seen that the 
forms of actioB had their origin in the forms of the 
original writs. That original writs have fallen into 
disuse, and that actions are now commenced by writs 
of capias, the forms of which are modeled upon 
those of the ancient original writs. It has been 
observed, by the way, that one of the principal uses 
of the form of action, is to give to the defendant, 
from the commencement of the proceedings, a 
general view of the outline within which the contro- 
versy is to be embraced. This is important to him, 
chiefly as a means of enabling him to satisfy the 
friends upon whom he may call to become his bail, 
of the extent of the demand for which they may 
become answerable. In England the daily practice 
is to dispense in effect with any regard to the form 
in which the action is commenced, upon the sole 
condition of dispen'sing with bail. That is, if a 
defendant has been arrested, and given bail to an 
action in one form, the plaintiff may declare against 
him, hy the ly, as it is called, in any other. But 
should a judgment be obtained on such declaration, 
by the by, the bail are not answerable. A learned 
and ingenious friend of the writer suggests the 
adoption of this principle, in a form more simple 
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than that which it has assumed in England.. His 
proposal is this: 

198. That whenever a plaintiff is not entitled to 
bail, or disposed to require it, a writ should issue 
directed to the sheriff^ requiring him to summon 

the defendant to answer the complaint of 

The Writ^ 

the plaintiff; but without specifying the 
nature of the complaint. When bail ie to be required, 
the proper aflSdavit may be made, and a capias 
issued, 'requiring the sheriff to take the defendant 
to answer the complaint of the plaintiff. ISo other 
notice need be given of the nature of the complaint 
than a copy of the affidavit. Where a summons 
issues, if the defendant neglects to appear on the 
return of summoned, an attachment or capias may 
issue, upon which he may be held to bail in a mod- 
erate sum. To prevent delay, upon his appearance, 
the case shall be immediately put in the same state 
as if he had appeared at the first term. A defend- 
ant, by not appearing for an entire term, after the 
return of summoned, whether the capias or attach- 
ment be served or not, may give ground for a judg- 
ment by default. When the party is once in court, 
the plaintiff may declare against him in any form 
that he will, limited only by this rule, that if bail 
be given on affidavit, and the declaratiouj or those 
courts upon which judgment is obtained, vary from 
the cause of action set out- in the affidavit, the bail 
shall thereby be discharged - 

199. Declarations now begin with a recital of the 
original. But as original writs are no more, and 
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the summons or capias, now the real original writ, 
would, after the proposed change, be the same in 
every icase, this rule,^ which is already one of mere 
tbrm, may as well be dispensed with altogether. 
Its kindred rule,, that the declaration must agree 
with the original writ, would share the same fate. 
The system of pleading would thus be freed from 
the incumbrance of two unnecessary rules. These 
rules are the two first in Stephen's seventh section. 
Two of the objections to special pleading, formality 
and complexity, are thus, in some degree, diminished. 
But the most important effect of this reform is 
under the head of the fourth and most important 
objection to pleading.' 

200. It will be recollected, that that objection 
was, that it sometimes decided causes, not upon 
their merits, but by its own rules, which are some- 
times merely ceremonial; These rules are of that 
character, and yet nothing is more common than 
for a cause to be turned out of court, because the 
attorney, in issuing his writ, has taken one not suit- 
able to his cause of action. These rules compel 
him to conform his declaration to his improper 
writ — a variance between the allegations and proof 
is the necessary consequenccj and the cause is thus 
lost. This, too, occurs in cases where no bail has 
been given. The case of this kind of most frequent 
occurrence, is that of an attorney issuing his writ 
in case when it should have been in debt. This 
probably occurred, because he had not the contract 
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before him, and his client could not inform him 
whether it was under seal or not. 

201. Another, and yet more important object, to 
be attained by the institution of forms of action, is, 
as has been stated, the preventing plaintiffs from 
Joinder of perplexing defendants and tribunals, 

Courts. ^jt^ a, multifarious and intricate record, 
involving a number of unconnected and dissimilar 
causes of action. This is effected by means of the 
doctrine of joinder of courts ; a doctrine which has 
already been explained at some length. Upon this 
subject, the writer has avowed his preference for the 
rule of Gilbert, rather than that of BuUer. Its 
greater simplicity and accuracy strongly reco;n- 
mend it for adoption. This, and the reduction of 
the doctrine of joinder of courts, to its proper rank 
of form, are the only alterations intended to be pro- 
posed in this part of the subject. 

202. The rule that pleadings must be material 
with relation to the form of action, is coniined to 
declarations and general issues. Special pleas, and 
all subsequent pleadings, are accommodated to the 
circumstances of the particular case, and the form 
of action is in them altogether left out of sight. 
A sort of exception to this remark occurs in the 
case of special plea, in the action of trespass vi et 
armis, in which it is sometimes necessary to traverse 
the force, which is alleged only formally, as part of 
the form of action. 

203. The alterations in this rule, requisite in the 
case of declarations, have already been mentioned. 
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The distinction as to general issues might „ 

well be abolished, and the general issue 

in every action be the same. The form of it might 

be this: " The defendant denies all the material 

averments in the declaration, (or in the count, 

or in the and counts of the declaration,) 

and pra}-? 'hat the truth thereof may be inquired 
of by the country." The case of the special plea, 
above spoken of, is a mere formality, which may as 
well be abolished, and the traversing the force and 
arms declared always unnecessary. 

204. Oentainty is a quality of pleadings, about 
which much good sense and much pedantry is to be 
found in the books. All that relates to 

Certainty. 

the degrees ot certainty is of the latter 
description. The reform, on this subject, may be 
very simple. Let distinctness of statement, which 
is of the essence of good pleading, be required in 
every case. Let the want of it be a substantial and 
fatal objection. But let the pedantic doctrine ot 
degrees in certainty be altogether abolished. The 
doctrine of negatives pregnant will be superseded 
by a proposal relative to all traverses, similar to the 
one which has been made relative to general issues. 
Let the minor rules of certainty remain as rules 
of form, sometimes useful, but not always indis- 
pensible. 

205. In order to be more intelligible, it may be 
proper ao-ain to use the valuable assistance of Mr. 
Stephen. The fourth and fifth sections of the second 
chapter of his work contain an enumeration of the 
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rules of pleading, designed to pcoduce certainty 
and prevent obscurity. The writer will, for bis 
Mr Stephen's Present purpose, use this enumeration, 
Kuies. making a few remarks by the way. The 
three first rules in the fourth section require 
certainty in the statement of place, time, quality, 
quantity and value. In our division of the subject, 
these rules are referred to the head of formality. 
The abolition of them, and of all other rules requir- 
ing immaterial averments, will be proposed. It 
would be difficult to assign any reason for stating 
with certainty a particular place, time or circum- 
stance, while the truth of the place, time or circum- 
stance so alleged, is not required to be proved, or 
permitted to be disproved. The three next rules in 
this section, it is apprehended, belong more prop- 
erly to the Lead of materiality. They have, in that 
place, been already mentioned. The seventh, and 
last rule in the section, is, that whatever is alleged 
must be alleged with certainty; that is, with pre- 
cision and distinctness. This is the fundamental 
rule on the subject, which it is above proposed to 
retain in undiminished rigor. Mr. Stephen then 
states eleven other rules, which he calls subordinate 
rules, tending to limit or restrain the degree of 
certainty. They are rather rules of exception, 
tending to brevity, to which head they may be well 
reduced. As in the case of other rules, tending to 
that object, a violation of them does not vitiate the 
pleading. A pleading may be sometimes main- 
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tained, but can never be overthrown by them. 
Such' rules may well be left as thej' are. 

206. The rules which have been above designated 
as the minor rules of certainty, are to be found in 
the fifth section. They are there classed as rules to 
prevent obscurity. It is proposed to continue them 
in force, as rules of formality only. They are these: 
Pleadings must not be argumentative — nor in the 
alternative — nor by way of recital — they must 
observe known forms of expression — must have 
their proper commencements and conclusions — 
must contain a sufficient answer to all that they 
profess to answer. The last rule is expressed by 
Stephen in this form; that pleadings, which are 
bad in part, are bad for the whole. All these may 
be retained in the rank of formalities. Of other ot 
these rules, that which requires the use of known 
forms of expression, it may be remarked that it is 
rather advisory than imperative. 

207. With these rules are placed two rules oi 
construction. The first, that when a pleading is 
ambiguously worded, it shall be taken in the sense 
most nn avorable to the pleader. This ^^^^^ ^^ 
rule, which is applied, by our law, to all construction, 
writings whatever, lias its origin in the just and 
obvious policy of discouraging a crafty ambiguity. 
Its application is more rigorous in some cases than 
others. Eigor is more or less proper, as the prob- 
ability of a designed ambiguity is greater, and that 
of ignorance less. In pleadings which are, or 
ought to be drawn with great care, by men 
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thoroughly acquainted with the effect of language, 
a case proper for the utmost rigor is presented. 
This rule seems to afford no reason for innovation. 

208. The other rule of construction is, that things 
are to be pleaded according to their legal effect. 
As a rule of brevity, this is a very good rule — as 
a rule of certainty, it is a very bad one. It is really 
a rule of uncertainty, since it continually intro- 
duces the discussion of the question, what is the 
legal effect of such things? Tims it is alleged in 
pleading, that an individual made a promissory 
note. But if the note was made upon an unlawful 
consideration, it is void. The consideration of the 
alleged note turns out to ,be for securing the pay- 
ment of a sum of money, in consideration that some 
person, who had been guilty of forgery, should not 
be prosecuted. It is manifest, that the questions, 
what was the consideration of the debt, to secure 
wliicli the note was made — what were the circum- 
stances of the contract, about not prosecuting for 
forgery, and of the forgery itself, are all to be 
inquired into, before the question whether the note 
was a valid note or not, can be determined. Yet 
the question, apparently presented by the record, is 
not whether the note be valid, but whether or not it 
exists. 

209. It is not now proper to inquire into the 
effect of these questions, and of the hypothetical 
directions to which they give rise, upon tlie dura- 
tion and fate of the cause. That subject has been 
discussed already. The present question is about 
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certainty of pleading, or adopting Mr. Stephen's 
distinction, about preventing obscurity in pleading. 
Does this rule do this? Can there be the least 
doubt that it does not, or that it tends greatly to 
uncertainty? Is it possible to avoid coming to that 
conclusion, when the above example is examined; 
and when it is recollected, that the causes which 
may invalidate the note are as numerous as the acts 
which are prohibited by the law? The case of the 
ecclesiastical lease, already more than once men- 
tioned, affords another illustration. 

210. As a rule of brevity, the rule is a good one ; 
and as a rule of brevity, let it be retained as far as 
it is consistent with certainty, that is in every case 
but that of a traverse. There is no necessity for 
compelling a pleader to state the circumstances 
under which the note was made or the lease con- 
firmed. Let him state his note or his lease and con- 
firmation, as at present. Let them be presumed all 
right, until the contrary is shown. If the contro- 
versy turn on the effect of the note, or confirmation, 
supposing them valid; let the other party demtir, 
and on the demurrer let the first pleading be con- 
strued to mean a valid note or confirmation. But 
on a traverse, let it be construed to mean a note or 
confirmation, which has a physical existence, with- 
out regard to its legal validity. In other words, 
let this rule of construction remain, but subject to 
the higher rules of construction, the introduction 
of which has already been proposed. 

211. The new rules are, in truth, in the supposed 
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cases applied to the traverse only, and not to the 
pleading traversed. They are only an application 
of the rule above mentioned, that ambiguous plead- 
ings are to be taken most sti'ongly against the 
pleader. The only innovation, is, in regarding 
such traverses as ambiguous. This they really are, 
if it be not a juster mode of considering the sab- 
ject, to say that they have but one meaning, that 
which the proposed rules give. them. This is true, 
at least so far as relates to the jury, to whom trav- 
erses are addressed. 

212. There remains but one of Mr. Stephen's 
rules for preventing obscurity, upon which obser- 
vations have not been made. It is this : 
and ineensi-, Pleadings must not be dnseiisible or re- 
pugnant. Here are really two rules. 
An insensible or unintelligible-pleading is one thing 
— a repugnant or contradictory pleading is another. 
If a pleading is insensible or unintelligiblej it vio- 
lates the great fundamental rule of certainty which 
has been laid .down above. • It must be taken to be 
immaterial, since.it cannot be shown. to be material, 
and must therefore be adjudged bad in substance, 
as well as in form. If a pleading be repugnant or 
contradictory to itself, it is ambiguous, since it is 
doubtful which of the contradictory, statements the 
pleader intended should be taken as the true one. 
As in other cases of ambiguity, the privilege may 
be given to the adversary, of taking the meaning 
most advantageous to him; or he may be permitted, 
at his option, to object to the pleading as informal. 
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213. Singleness of pleading is of three descrip- 
tions. First, singleness consisting in tiling only 
one pleading at each stage of the cause. 

c, J • 1 . . . , singleness. 

becond, singleness consisting in eacli 
pleading, containing but one ground of answer to 
that which it professes to answen TJiird, singleness 
consisting in denying only one fact out of several, 
stated in an adversary's pleading, as together mak- 
ing up a cause of action, or ground of answer to 
the preceding pleading. The first description is 
now dispensed with, as far as, from the nature of 
things, it is generally desirable or useful to dis- 
pense with it. But it is occasionally desirable to 
extend it still further, and it is a privilege not very 
likely to be abused, where the attorney's fees are 
not regulated by the volume of the proceedings. 
There seems to be, therefore, in this country, no 
reason for not dispensing with it altogether. "When 
this is done, in places where the bulk of the record 
enhances the amount of fees, it will be necessary to 
vest in the court some discretionary control over 
the subject. 

214. The removal of the restrictions, on the first 
species of singleness, will reduce the others to the 
rank of mere formality. If the parties are per- 
mitted to set up as many causes of action or answers 
to pleadings as they think proper, there can be no 
reason for compelling them to throw them into dif- 
ferent pleading except as a security for certainty 
and materiality. Upon this view of the subject, the" 
second species of singleness may he left as a species 
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of form, to which the pleader may compel his ad- 
versary to conform, when he finds it his interest so 
to do. This, under the regulations hereafter to be 
proposed, will be only when the duplicity of state- 
ment produces indistinctness. 

215. The third description may as well be abol- 
ished altogether, and a general traverse allowed in 
all cases. It has been remarked, that at the origin 
of pleading this was not allowed, but the party was 
driven, except in case of a general issue, to traverse 
a particular point. The reason of this was three- 
fold. It was deemed, that reducing the controversy 
to a single point, would exclude the possibility of a 
question of law lurking in the issue. Unquestion- 
ably the effect of separating the questions of law 
from those of fact, was, in some degree, produced. 
But the reader must have observed, that the remedy 
was not, in all cases, effectual. A point of law 
sometimes lurks in a single word, which stands for 
a complex idea. Another remedy for this evil has 
been suggested. Since one of the objects proposed 
by the rule, has not been attained by it, and may be 
attained in another way, this object does not seem 
to furnish any reason for continuing the rule. 
Another object appears to have been to simplify the 
question for the jury. The necessity of such sim- 
plification is, in our time, much diminished. 

216. The third object was, to narrow the evidence 
and thereby lessen the expense of trials. The party 
'averring a series of facts, was bound to be ready to 
prove all or any of them. But to save expense and 
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trouble, instead of requiring the actual proof of all 
of them, his adversary was compelled to select one 
fact from the series, and require proof of that. The 
means -were here admirably adapted to the end. 
But it is a fair objection, that a party cannot always 
ascertain which are the parts of his adversary's case, 
that are susceptible of proof, and which are not. 
Nor can he always know certainly what means he 
himself may have at command, to rebut the prima 
facie proof of his adversary. Hence a good cause 
may be sometimes lost by traversing a wrong point. 
217. The reasons for this restriction, are not 
then, at this day, very strong. The necessities of 
justice, seem to require that in the complicated 
concerns of modern life, parties should be permitted 
to present several answers to the allegations of a 
single pleading. In the permission of such a privi- 
lege, it would not be easy to discriminate between 
negative and affirmative pleadings. If several points 
may be traversed in several pleadings, it seems mere 
idle formality to say, that they shall not be traversed 
in a single pleading. If in an action of replevin, 
the defendant avows under the statute authorizing 
the landloi-d to follow and distrain goods clandes- 
tinely removed from his estate, the avowry must 
state all the circumstances required by the statute 
to authorize the distress. It is self-evident, that 
there can be no difference in the effect, whether all 
these facts are traversed in a general form, which 
the law will not now permit, or each particular cir- 
cumstance is traversed by a particular pleading. 
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The selecting a single point for a traverse, cannot 
render the issue either more or less certaiin and ma- 
terial, than it has been made by the words of the 
affirmative averments. The issue is a question, as 
to the truth or falsehood of the affirmative aver- 
ments. Of the avowry in our illustration. 

219. On the other side, much discussion, as to 
whether the traverse is too broad ' or too narrow, 
material or immaterial, or whether it is a negative 
prfegnant or not, will be saved by putting all trav- 
erses in a settled form, ha,ving one uniform con- 
struction. This will have a ^reat tendency to di- 
minish the complexity of the science of pleading, 
and thereby to remove one of the great objections to 
the system. The writerj therefore, proposes that no 
traverse shall be allowed in any case, except in the 

following form. '• The denies all the material 

averments in the -, and prays that the truth 

thereof may be inquired of bj' the country." 

218. Under the head of formality, the first reform 
which is proposed, is to dispense with all state- 
ments of immaterial facts. That is, that 

Formality, . ■^ t ■• 

it should never be necessary to state, 
what it is not necessary to prove. This reform is 
the converse of tlie first which was proposed. That 
was to compel the statement^ of material facts — this 
to dispense with the statement of immaterial. Both 
proceed on the samf principle. Thatof making the 
record speak a language intelligible to all. To this 
proposal no objection can be anticipated. It is not 
only good in itself, but it is in exact accordance 
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with the spirit, and with the prejudices of the age. 
He would be a bold man, who would contest its ab- 
stract propriety. But none, but a man somewhat 
versed in the science of pleading, can feel its full 
practical importance. Among other beneficial 
effects, it would at once dispense with the whole 
doctrine of special traverses. Thereby relieving the 
science of pleading, from some of its most intricate 
and obnoxious technicalities. In addition to this, 
it woiild shorten many pleadings very considerably. 
It would also, combined with the former reforms, 
render the written pleadings a case stated for the 
court, or an intelligible statement of the contro- 
versy for the jury. These facts may give us some 
idea of its value. 

220. The importance of getting rid of the doc- 
trine of special traverses, will be most highly rated 
by those best acquainted with the subject. It has a 
peculiar importance, in connection with the proposed 
changes. Because, unless it can be disposed of, the 
plan of a simple and uniform form of traverse, can 
scarcely be carried into operation. The discouraging 
appearance of this doctrine, to the student who is 
endeavoring to acquire a knowledge of the sj'stera, 
is besides worthy of some attention. It is there- 
fore intended to make some more remarks upon this 
interesting subject. We have already seen, that 
this fine specimen of logical subtlety, is chiefly, if 
not altogether, intended to prevent parties from 
availing themselves of the precision required in 
pleading, to change the true ground of controversy 
14 
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for another, by means of averments apparently im- 
material. If we abolish immaterial averments, we 
therefore supersede the use of the special traverse. 

221. There are four descriptions of averments, 
which may be said, in somewhat diiferent senses of 

the word, to bo immaterial. The first 
of immaterial are those which are technically called 

averments. . p /. i . i 

irrelevant. Averments ol tacts which 
have no relation to the controversy, and which are, 
therefore, incapable of becoming material. The 
second class is composed of averments, not directly 
touching the matter in controversy, but related to 
it in such a manner as to illustrate, or perhaps be 
necessary to a proper understanding of the subject.' 
These are technically called matters of inducement 
or introduction, and are generally stated by way of 
recital, at the commencement of the pleading, 
l^either of these descriptions of immaterial aver- 
ments, can be traversed. Nor can the omission of 
either of them be made a ground of demurrer. 

222. When, however, averments are made, which 
apparently belong to either of these classes, the 
opposite party may traverse them by means of a 
special traverse, showing in the inducement to the 
traverse, that although apparently irrelevant or 
introductory, they are really important to the cause. 
In theory this may be done, but in practice it will 
be found almost impossible to conceive a case, in 
which it may be done. Because the question, 
whether an averment be inducement, or of the gist 
of the action, depends more on the nature of the 
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fact averred, than on the form of the averment; and 
because the cases are very few, if any, in which a 
relevant fact can be so stated as to appear irrelevant 
223. The third class of immaterial averments are 
those which, like certainty of time and place, ai-e 
required by the rules of pleading, but of the truth 
of which proof is dispensed with, on the ground 
that they are immaterial. These are immaterial 
in the strict sense of that word. They are not 
irrelevant, because they are required by law. They 
are not matter of inducement, because they do not 
introduce or explain the gist or substance of the 
pleading. They are immaterial, because they do 
not change the nature of the controversy, and 
because the courts have, for that reason, decided 
that they need not be proved. But they are now 
required to be made, because at some remote period 
they were required to be proved. They formerly 
served to identify the particular transaction. Now 
that they are held to be immaterial, they no longer 
contribute to certainty, and are, strictly speaking, 
only formal. Like the two preceding classes of 
immaterial averments, such averments may not be 
traversed by a general or common traverse. But 
unlike those classes, the omission of them is ground 
for a demurrer. This class furnishes the most fre- 
quent occasion of special traverses, and has fur- 
nished several of the cases used in this work, for the 
illustration of that mode of pleading. By dis- 
pensing with the necessity of these merely formal 
averments, all three of the classes of immaterial 
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averments will be placed upon the same ground. 
The omission of none of them will be cause of 
demurrer, nor can any of them, if made, be trav- 
ersed, without showing that, contrary to the gen- 
eral rule, they are in that particular case material. 
Under the proposed reform, the last mentioned class 
will probably cease to exist. Such averments are 
now made only because required by the law. "When 
the law is altered they will cease to be made. They 
will then stand precisely on the same footing of the 
first class, which are now never intentionally made. 
"When at any time an averment of either of these 
two classes is introduced into a pleading, it will be 
regarded as mere surplusage, which the opposite 
pleader may altogether disregard. 

224. To illustrate this, the reader will recall to 
mind the case of the sheriff, of which so much use 
was made, when the subject of special traverses was 
before under consideration. In that case, the aver- 
ment of place was an immaterial averment of the 
third class, according to the enumeration just made. 
Suppose it had been omitted, it is evident that there 
could have been no traverse in that case. If the 
averment of the declaration, had merely been that 
the defendant arrested the plaintiff, without any 
reference to the place of arrest, it would have been 
sufficient for the defendant, to set out, in a special 
plea, as new matter, the facts stated in the induce- 
ment of his traverse. They constitute a sufficient 
answer to the declaration. Indeed, they constitute 
the proper answer to it; upon the truth or falsehood 
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of which the event of tne cause depends. But the 
formal statement of the place of arrest in the de- 
claration, gives to the arrest in the plea, the appear- 
ance of being a different arrest from the one in the 
declaration. Hence the necessity of traversing the 
place of arrest. If no place of arrest had been 
alleged, or if by law the place of arrest had been 
irrelevant, and mere surplusage, of which the 
opposite party need take no notice, it is manifest 
that the traverse would have been useless. 

225. It has been said, that if an averment, 
apparently irrelevant, be introduced into a pleading, 
the opposite pleader may traverse it by 

^'^ '^ ■' . . "^ Special traverse 

a special traverse, showing m the or an irrelevant 

^ ^ averment. 

inducement that, although apparently 
irrelevant, it was really material. It is, however, 
not easy to conceive a case in which this may be 
done. It is still less easy, to conceive one in which 
it would be proper so to proceed. It is, perhaps, 
impossible to conceive one in which such a course 
would be necessary. We will, however, for the 
sake of illustration, endeavor to feign a case in 
which it might be possible to adopt such a course. 

226. Let it be supposed, that one of my neigh- 
bors is possessed of a tract of land, called Dale, 
including within its boundaries, a lesser tract, called 
Sale. That I have obtained from him a license to 
cut wood upon the tract called Dale, and in pursu- 
ance thereof have cut trees on Sale. Sale, by the 
supposition, is a part of Dale. The proprietor 
construes the license as not extending to Sale. A 
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controveray arises between as. His proper cotrrse 
would be, to bring' an action of trespass against me 
for cutting trees on Sale. It is manifest, that a 
plea stating simply my license to cut trees upon 
Bale, would be no answer to this declaration. I 
must state in my plea, that Sale is a part, or in 
technical language, parcel of Dale, and so bring it 
within the terms of ray license. The true question 
in the cause is, whether Sale is a part of Dale oi 
fiot. This question, on the supposed pleadings:, 
would be raised by a common traverse of the aver- 
ment in the plea, that Sale is parcel of Dale. It 
would also be raised, by a general traverse of all 
the material averments in the plea. The issue 
would then be joined, on the proper point, and the 
verdict would decide the cause. Such would be the 
regular course of proceeding in the supposed case. 
227. Let it now be supposed, that the plaintiff, 
knowing the true matter in controversy, instead of 
contenting himself with an ordinarj' declaration for 
a trespass on Sale, had set out that he was possessed 
of a tract of land called Sale, and of another tract 
of land called Dale, which are tv)o separate and 
distinct tracts. That he had then gone on to com- 
plain of the trespass on Sale, saying nothing further 
about Dale. Upon looking at this declaration, the 
averment that Dale and Sale are two separate and 
distinct tracts, is apparently irrelevant. The tres- 
pass complained of is on Sale, and there is nothing 
in the declaration to connect Dale with the cause. 
All mention of Dale then, appears to be irrelevant 
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and mere surplusage. As sucli, it does not hurt 
the declaration, but the defendant is not bound to 
take any notice of it in his plea. It is to be observed, 
however, that the truth of this apparently irrelevant 
averment, is the real question in the cause. The 
defendant may, therefore, traverse it by a special 
traverse. His inducement must aver, that the 
plaintiff had licensed him to cut wood upon Dale, 
and that Sale is parcel of Dale. It thus appears, 
that the apparently irrelevant averment, that Dale 
cmd Sale are separate and distinct tractn, is really 
material. It may then be traversed. If the plain- 
tiff re-avers, and issue is joined, it is joined upon 
the proper point, being the same upon which it 
would have been joined, if there had been no irrel- 
evant averment. The verdict must, consequently, 
decide the cause. 

228. This is a case in which it is possible to make 
use of the special travers. It is not a case, in 
which it is either necessary or proper to pursue 
that course. It is not necessary, because the averr 
ment, being apparently irrelevant and surplusage, 
until the defendant himself showed the contrary, 
he was not bound to take any notice of its existence. 
He might have pleaded the same plea, as if it had 
not been made, and conducted the cause to an issue," 
substantially the same as that to which it is brought, 
by means of his special traverse. It is not proper, 
because no advantage is gained by it, and because 
the traversing an unconnected averment, like the 
one selected, gives the record an extremely awkward 
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and unusual appearance. It is very improbable, 
that the averment just supposed would ever be 
made; and, indeed, the series of pleadings just 
imagined, for the sake of illustration, could only, in 
real practice, have been the work of two novices 
opposed to each other. 

229. "When the forrtial necessity of introducing 
certain immaterial averments shall have been dis- 
pensed with, and they shall 'have become merely 
irrelevant, pleaders will be at liberty, should they 
be introduced, to treat them as surplusage. They 
may plead in the same manner, as if the irrelevant 
averments had not been made. These kinds of 
averments, will then very rarely produce occasion, 
and never necessity, for a special traverse. That 
form of pleading may then, so far as they are con- 
cern'ed, be abolished. 

230. With respect to averments which are, appar- 
ently, matter of inducement, but really matter of 
substance, they produce no necessity of a special 
traverse. It not unfrequently happens, that that 

which is formally inducement, is reallv 

Averments of . " ' •' 

matters of the gist Or substancc of the action. 

inducement, ^m . 

Thus, in an action of assumpsit, on a 
promissory note, the declaration begins with a 
formal inducement, reciting, that whereas the 
defendant had made and signed a promissory note, 
thereby promising to pay to the plaintiff a sum of 
money, he, by means thereof, and by force of the 
statute, became liable to pay the said sum of money 
to the said plaintiff. After this recital, the declara- 
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tion states directly that which is, in form, the gist 
of the action, that the defendant, so being liable, in 
consideration thereof, undertook and promised to 
pay the same. This formal or nominal gist of the 
action, is, as has been before observed, an inference 
of law from the matter of inducement. The 
formal, or nominal indacement then, is, in this case 
the real cause of action, the substance and the 
whole substance of the controversy. 

231. But this involves no necessity of a special 
traverse; on the contrary, it is apparent that the 
inducement is inducement only in name; that the 
facts stated as matter of inducement, are material. 
They would, therefore, be traversed, by a traverse 
of all material facts in the declaration. Such is 
generally, if not universally, the case with matter, 
which is properly matter of gist, but set out as 
matter of inducement. If it appears on the face of 
the pleading which contains it, to be material, it 
may be traversed, or if necessary, the pleading may 
be demurred to, as informal, because it states by way 
of recital what ought to be directly averred. If it 
be questionable whetlier it be properly matter of 
inducement or of gist, a special demurrer will raise 
that question. A case can liardly be imagined, in 
which a fact which properly belongs to the gist of 
the action, can be so stated as decidedly to appear 
only matter of inducement. In such a case only 
can it be necessary to traverse such matter by way 
of absque hoc. 

232. The fourth class of immaterial averments 
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now demands our attention. It consists of aver- 
ATei-mentB which ™e°t8 of matters which are, generally 
pany iJ''esto r Speaking, material. That is, which con- 
pea to deny, ^^j^^^^g ^ ^^^^ ^f ^ ^j^l^ ^^ defense, 

but which are immaterial, because it is unnecessary 
to state them, and' which it is unnecessary to state, 
because the opposite party is precluded, by his par- 
ticular situation, from denying them. An instance 
of this, is the title of the lessor in an action, brought 
in whatever form, to recover rent. 

233. Since averments of this class are only imma- 
terial, because the opposite party is precluded from 
denying them, it is obvious that he can never be 
permitted to apply the special traverse to that pur- 
pose. When such averments are made, they are 
generally mere surplusage. But there are excep- 
tions to these rules. Thus, although the tenant 
cannot deny the title of his landlord, he may deny 
the continuance of that title. That is, he may 
allege a voluntary transfer of the title, or a deter- 
mination of it by its own limitation. But he can- 
not dispute its legal validity during the time for 
which it professed to exist. To set out a title at the 
time of the commencement, of the relation of land- 
lord and tenant, is then never necessary, but it is 
sometimes necessary to aver a continuing estate. 
So long as the parties continue the same, even this 
is unnecessary, for the law will presume that the 
estate continues in the same plight. If it does not, 
the alteration may be showed as new matter, in a 
plea by way of confession and avoidance. 
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234. But when the lessor is dead, and his repre- 
sentative comes for the rent, he must set out such a 
continuing estate as will entitle him, in his represen- 
tative capacity, to receive the rent. Such an aver- 
ment is of a peculiar character, being in reality 
material or immaterial, as it is false or true. If it 
be true that there is such a continuing estate, by 
right or by wrong, it is immaterial whether it be a 
•good estate or not, since the defendant is precluded 
from denying its validity. If there be no continuing 
estate, it is a material averment, for the defendant 
may controvert the continuance. This is done at 
present by the special traverse. The defendant 
shows in the inducement, the limitation of the 
lessor's title and its expiration, and then traverses 
the continuing estate. 

235. Cases of this sort present the greatest difB- 
culty in dispensing with the special traverse. The 
matter which composes the inducement of the 
special traverse cannot be pleaded as new matter, 
because it is not so, amounting precisely to a direct 
negation of the averment. If the averment be 
denied without the inducement, and the party who 
has made it is compelled to join issue, he is, by the 
rules of law, to prove his averment throughout. 
Thus, by this mode of pleading, he loses the advan- 
tage of the rule which precludes the other party 
from a general denial of the averment. It is true, 
if he reply to the special traverse by a re-averment, 
he loses the same advantage, but if he traverses the 
inducement, which in this case he may do, he raises 
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the precise question. If he chose to wave that 
right and plead in a different form, it is his own 
fault. 

236. Two modes of overcoming this difBculty 
present themselves. The tirst is to provide that all 
averments, which the opposite party is, or may be 
precluded by law from traversing, shall be regarded 
as immaterial, and shall be surplusage. Theji 
whether in the instance chosen as an illustration, 
the continuing estate shall be alleged or not, the 
opposite party could plead his answer as new 
matter. 

237. The other, and apparently the simpler remedy 
would be a rule of construction applied to the 
traverse. The general traverse might be so con- 
structed as not to involve a denial of any fact, 
which the traverser is estopped or precluded by law 
from denying. The traverse, under the operation 
of that rule, would not put the plaintiff on the 
proof of the title of the original lessor, while it 
would put him on the proof of its continuance. 
He would not be bound to prove the goodness but 
the extent of the lessor's title. Instead of the mul- 
tifarious proof, which we have seen is requisite to 
establish an averment that John is the proprietor 
of Greenacre, he need only show the deed from the 
last possessor to the lessor. The objection to this 
is, that it would open a door to hypothetical direc- 
tions, because the jury do not know what facts the 
traverser is precluded by law from denying. The 
first is, therefore, upon the whole, the preferable 
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course. We may observe, that the class of cases 
we have just considered is not numerous, and that 
nearly the whole of them arise under the principle 
of the law of landlord and tenant, to which our 
illustration refers. 

238. The distinction between public and private 
acts of the legislature, so far as it relates to the subject 
of pleading, comes under the head of formality. 
With the rules by which these two Distinction be- 
species of statutes are distinguished ind^paM^c 
from each other, we have at present ''°'^' 
nothing to do. Suffice it to say, that they are suflB- 
ciently nice and intricate to render it desirable to 
get as much as possible clear of the effects of the 
distinction. It is in these effects that we are at 
present particularly interested. 

239. A public act of the legislature, is a law oi 
the land, with which courts of justice are presumed 
to be acquainted. Of such acts courts take notice, 
without their existence being either alleged or 
proved. A private act, on the contrary, is treated 
as a fact, of the existence of which the court knows 
nothing, until they are apprised of it by the parties, 
and which must be proved in the same manner as 
any other record. The reason assigned for the dis- 
tinction between the cases, in the rules both of 
pleading and evidence, is that the judges have in 
their minds the public acts, and not the private. 
The distinction proceeds on the supposition, that 
the judges, with a view to quality themselves for 
the discharge of their duties, have examined the 
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record of the public acts and recollect its tenor. 
This may have been true anciently, when statutes 
were few and short, and printing was unknown; 
but at present the cases are very few, in which the 
judges have ever seen the record of a law, and still 
fewer in which they recollect, from the perusal of 
the record, the tenor of the act. There are no cases 
at all, in which they rely on such recollection. 
Their whole knowledge of the subject, is uniformly 
derived from the printed books of the laws. There 
is no reason for believing that in those books, the 
private acts are less carefully printed, than those 
which are called public. 

240. There is, then, at present, no reason why the 
judges may not be informed of the existence of 
private and public acts in the same mode. True, 
])rivate acts are formally considered as facts for the 
jury, except where their existence is denied, by the 
plea of nul tiel record. But the jury have no sub- 
stantial control over the subject — have no real act 
of the mind to perform. "When a private act is 
produced, the first question that arises, is this: Is 
it sufiSciently authenticated? This is a question of 
law. If the court decide that it is sufficiently authen- 
ticated, it is in evidence; and from the nature of the 
case, there can be no contradictory testimony. The 
existence of the act being established, no other 
question can arise but upon its meaning. The con- 
struction of all writings is matter of law. There 
remains no question for the jury. 

241. The only objection to this change, if sound, 



IN OIVIL ACTIONS. 223 

is a -weighty one. It is, that in the present mode 
of setting out private acts, questions upon their 
construction may be settled upon demurrer, which, 
if they were not set out, might give occasion for 
hypothetical directions. But if the private act were 
regarded as a law, its construction might as well be 
settled upon demurrer, as that of a public act aftect- 
ing the transaction. The objection then, however 
weighty, is imsound. There seems to be no good 
reason that private acts should not be considered 
as laws, both for the purpose of pleading and evi- 
dence. It is, therefore proposed, that the rule 
which requires private acts of the legislature to be 
specially pleaded, shall be abolished. 

242. The next reform, under the sarhe head, is 
the abolition of protestations. Protestations origi- 
nally grew out of the ancient doctrine of protestation, 
singleness. The pleader being confined, 
by that doctrine, to traverse a single point in his 
adversary's pleading, was obliged, for the purposes 
of the cause, to admit all the other matters stated. 
Th^re seems to have been no natural necessity, that 
this forced admission should extend beyond the 
cause. But the ancient judges decided that it did. 
Protestations were invented to remedy the evils of 
this decision. The party could not traverse more 
than one fact, but he might protest that all the 
others were untrue. If the issue were found for 
hira, his protestation, in the quaint language of 
Coke, excluded the conclusion, which would other- 
wise have been drawn from his forced admission. 
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If, on the contrary, the issue was found against him, 
his protestation was of no avail ; it being presumed 
that he had selected the most tenable point in his 
case to bring before the jury. For the purposes of 
the particular case, however, the facts protested 
against were considered as admitted. 

243. Protestations having been once invented, 
were soon introduced into pleadings in confessioB 
and avoidance, and even into declarations, in cases 
in which parties were apprehensive that silence 
might be construed into an admission of facts,. which 
it might thereafter be their interest to deny. But 
the foundation of the form, is the doctrine that he 
who does not deny, admits for all purposes. If this 
species of admission by not denying, were confined, 
in its operation, to the cause in which the omission 
takes place, there would no longer be any use in 
protestations, and they might safely be abolished. 
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CHAPTEE XII. 

PRINICIPLES APPLIED TO THE SEVERAL PLEAD- 
INGS. 

244. The general principles of pleading, have 
now been arranged under the heads of the several 
qualities requisite to constitute a good pleading; 
and in that order have been discussed. It will now, 
perhaps, conduce to the better understanding the 
proposed reform, to employ a few pages in applying 
those principles to the several pleadings, so far as 
they afford room for such application by any pecu- 
liarities in their form or construction ; that is, as 
far as the plea. By so doing we shall, among other 
advantages, enjoy an opportunity of proposing some 
reforms, chiefly in matters of form, which liave been 
hitherto passed over for want of a convenient place 
to introduce them. 

245. In looking at a declaration, the first object 
that strikes the eye, is the venue or name of the 
county, and sometimes of a division of ^^^ ^^^i^^^^^ 
the county, written at the top. The use ''^°"'- 
of this venue is to determine the place from whence 
the jury are to come. This originally was the im- 
mediate neighborhood where the transaction took 
place. But all sub divisions of a county are now 
reduced to a mere formality; since juries are now 
always summoned from the body of the county at 
15 
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large, and this not merely by practice, but by statu- 
tory regulation. In laying the venue in a county, 
there is in England, and in some of the United 
States, some substance. In those countries there 
are courts wliose jurisdiction extends over many 
counties, and the venue serves to designate the 
county in which the trial is to take place. But 
where, as in Maryland, the authority of courts of 
original jurisdiction, is confined to a single county 
each, the jury can only come from that county. 
The specification of the county in the venue can 
then serve no valuable purpose. 

246. B'3sides the general venue at the commence- 
ment of the declaration, formal venues are required 
for every distinct averment. These were originally 
necessary, because the difierent matters averred 
might have arisen in different districts, and would 
therefore require different juries to try them. 
Every traversable averment was then laid with its 
proper venue, and. if it was traversed, the jury 
came from that venue. Venue, in this sense, sig- 
nifies neighborhood. It was found that juries were 
sometimes, by mistake, summoned from the wrong 
venue, when several were mentioned in the plead- 
ings in a cause. When this happened, the verdict 
was void. To remedy this inconvenience, it was 
enacted that all verdicts should be valid, if the issue 
was tried by a jury from the district in which the 
general venue of the cause was laid. From this 
period, special venues were no more laid. But 
every traversable averment is still made with a for- 
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mal venue, referring to the general one at the head 
of the record. 

247. It cannot oe said that this doctrine of venue 
does much harm. But it does no good. It would 
therefore be better that it should at once be abol- 
ished. Where courts have jurisdiction over several 
counties, let the proper county be marked on the 
writ, and in no case let any mention of a venue, be 
required in the subsequent proceedings. 

248. After the general venue, follows the recital 
of the writ, upon which subject enough has been 
already said. It is a useless, sometimes 

1 1 /• J 1 J 1 1 T Becitaloftlie 

an absurd lorm, and had better be dis- writ. 
continued. 

249. In this recital, the first thing mentioned is 
the name of the defendant, together with his addi- 
tion. This form of an addition owes its origin to 
an ancient English statute, and its use is, or rather 
was, to distinguish between different persons of the 
same name. It has been settled that the addition 
may be either of degree or mystery. That is, the 
defendant may be distinguished from others, either 
by his rank, or by his trade or profession. In this 
country we have no distinction of ranks, and no 
man can complain of being designated as a " yeo- 
man." This circumstance gives to the pleaders, the 
advantage of an addition which they are sure is 
right, or at least cannot be disputed. The conse- 
quence has been, that the additions of mystery, 
which only could be of any use, are generally neg- 
lected. The addition which is common to every 
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man is tised, simply because it does not answer the 
purpose of an addition. When a discrimination 
between persons of the same name is necessary, it 
is attained by other and informal means. The same 
means could attain the end without the aid of the 
addition. If the addition were abolished, they 
would still be employed, because wherever Such dis- 
crimination is necessary, it is the interest of the 
plaintiff that it should be correctly made. The 
statute of additions is evaded, not because plaintiffs 
are not desirous of a correct discrimination, but be- 
cause they are fearful of aggravating the evil con- 
sequences of a mistake. The insertion of the 
addition seems, therefore, to be a useleiss form, and 
might well be abolished. 

250. 'The part. of the declaration which imme- 
diately follows the jrecital of the writ, is the state- 
statement of mentof the mode of the plaintiff's ap- 
appearance. pearancc, whether in person, by attorney, 
guardian, or next friend. This is not only a use- 
less, but a mischievous form. If, for instance, an 
infant should appear by attorney, instead of next 
friend, all the proceedings in the cause would be 
vitiated, and even a judgment would not cure the 
formal error. This form might very well be dis- 
pensed with, without prejudice to the rights of in- 
fants, or of those contending with them, by requi- 
ring infants to give security for costs in cases in 
which they have appeared by attorney. 

251. After these introductory forms, follow the 
averments of the declaration. These are material 
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or formal. The first description must 

.1 , . , , Averments. 

necessarily continue as they are; the 
second it lias already been proposed to abolish. 

252. If one of the averments in the declaration 
is, that the defendant executed a deed, which is re- 
lied upon as the cause of action, profert Profen 
must be made of the deed. This term 

has already been explained. But in this place it is 
proper to observe, that no profert is ever necessary 
of a record, because records are confined to certain 
places from whence they cannot be brought, and 
where all persons interested can have access to them. 
Profert must, however, be made of letters testa- 
mentary, or of administration. This rule was prob- 
ably adopted, because in England such letters are 
not properly records. A memorandum of them is, 
however, kept in a certain place, where all persons 
may have access to them. This circumstance seems 
to do away with the necessity of a profert, even in that 
country. The propriety of such profert is, in this 
country, still less, for such letters- are here, even 
technically, matters of record. It is true that 
profert is, in this case, possible, for the original let- 
ters are granted to the party, and remain in his 
possession. But the possibility of a measure, seems 
a bad reason for recLuiring it to be taken. . It is 
proposed to extend the principle, that there need 
be no profert of a record to letters testamentary and 
of administration. 

253. It is proposed to extend the same principle 
a little further. There are, in this country, 'certain 
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public bonds which are not records, but in which 
the public at large are interested, and which are, or 
ought to be, kept in some certain place. There are 
also, certain deeds which are required by law to be 
recorded. Of the originals of such deeds, little 
care is taken. They are sometimes, also, left in the 
custody of one of the parties, because the record is 
relied upon for the convenience of the other. In all 
these cases, profert is as useless, and nearly as incon- 
venient, as in the case of records. It is, therefore, 
proposed that in these cases, as well as in that of 
letters testamentary or of administration, where the 
uselessness, though not the inconvenience, is the 
same, porfert shall be abolished. 

254. The averments are followed, by the formal 
conclusion of the declaration. And smce there 

must be some formal conclusion, there 

ConcluBion. , , , /• 

seems to be no very cogent reason tor any 
alteration in the one now used. The conclusion 
contains, among other things, a statement of the 
amount of damages sustained by the plaintiff. This 
might well be dispensed with, as it is of no prac- 
tical use, and an accidental omission, or a mistake 
in the sum, may produce material injury. 

255. When profert has been made in the declara- 
tion, the next step is the prayer of oyer. This is 
a step involving some nicety, and sometimes giving 

occasion to delay. It may, therefore, be 

right to dispense with it altogether. 

Wherever profert is made, let the deed be filed with 

the pleading, and the opposite party be left at 
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liberty to make such use of it as he may think 
proper. A copy might be substituted for the deed, 
with a power in the court to enforce the production 
of the original, if required by motion. 

256. Whatever answer may be given to the 
declaration, is preceded by the defense. This is a 
general denial, that the defendant has 
injured the plaintiflF. It is in a settled 

form of words, of which only part were used when 
the defense was to be followed by particular pleas. 
When any part of the defense was omitted, the 
remainder was called half defense. The use of the 
whole defense, where only half defense was proper, 
and sometimes the use of a too extensive half 
defense, was held to wave certain pleas. This diffi- 
culty has been removed by using an abridged defense, 
concluding with an &c. This is always construed to 
mean exactly what is necessary to make the plea 
good, and no more, The whole is now a useless 
ceremony, if it was ever any thing else, and it is 
proposed that it be abolished. 

257. The defense is followed by the plea, which, 
as has been observed, is either dilatory or in bar. 
Dilatory pleas are not favored in law. 

,™ nil 1 Dilatory Pleas. 

They are so called, because they operate 
only to delay. They do not deny that the plaintift 
may have cause of action ; but only that he ought 
to recover in the action which he has commenced. 
It is a general rule, that they are to be pleaded 
before an imparlance, that is, at the first terra or 
not at all. A mode, however, was provided of dis- 
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pensing with this rule, by obtaining what is called 
a special imparlance. This has degenerated to a 
mere form. The practice, at least in this state, 
amounts nearly to an abolition of the rule. The 
original rale is, notwithstanding, founded in good 
sense. Its object was to enable the plaintiff, when 
informed by the dilatory plea of his mistake, to 
discontinue his action, and commence a new one. 
When the dilatory plea is not filed in an early stage 
of the cause, the time intervening between such 
stage, and the moment at which it is actually filed, 
is lost to the plaintiff. Besides, a party, by the 
lapse of the time thus lost, may be precluded from 
recovering a jiist claim. If he were late in com- 
mencing his first action, the statute of limitation 
may, while it is pending, interpose its shield for the 
protection of the defendant. 

258. The pleas in bar are either general issues or 
special pleas. The substitution, for the ancient 

general issues, of the simple form of gen- 

Pleas In bar. * i . i i , , 

era! traverse, which has been suggested, 
and the dispensing with the formal traverse of the 
force and arms, which has also been suggested, seem 
to be all the alterations required in this stage of 
the proceedings. The subsequent stages present no 
peculiarities, requiring any alteration, other than 
those in the general principles which have already 
been proposed. 

259. When these alterations, in the rules of plead- 
ing, shall have been made, there will remain little 
cause of complaint, on the ground of superfluous 
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form. Pleadings will then have not mneh, if any 
more form, than is now required in prayers for 
hypothetical directions. The rules of 

•' ^ . Rules of Form. 

form to which, under penalty of special 
demurrer pleadings must then be conformed, will 
be only the following eight: 

260. The first is, that the declaration shall contain 
no two counts, which cannot properly be joined 
together. This is, that a declaration shall not con- 
tain counts in two forms of action, and that a 
declaration in case shall not contain counts for 
wrongs, and also counts upon contracts. This rule 
is to be classed with formal rules, because it con- 
tributes to that distinctness which is of the sub- 
stance of pleading. Although any number of 
counts, of the most various and irreconcilable char- 
acters, may be comprised in one declaration, without 
affecting the distinctness of each count, yet their 
number and variety would, practically, affect the 
distinctness of the declaration. The defendant 
would be led to conclude, that it could not be 
intended to proceed upon them all; he would be left 
to conjecture as to those which would be abandoned. 
Under this view of the subject, the effect of such a 
declaration would be nearly the same as that of no 
declaration. If, on the other hand, the defendant 
treated every count as a real complaint, and pre- 
pared to rebut it, it would be almost impossible 
ever to prepare a multifarious case for trial. 

261. The second rule is, that every count or 
pleading must contain, within itself, but one com- 
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plete cause of action, or answer to the pleading, to 
which it professes to be an answer. The reason of 
this rnle is obvious, since nothing could more 
directly tend to confusion and indistinctness, than 
mixing several unconnected matters in a single 
mass. 

262. The third rule may be, that each pleading 
shall contain a complete answer to the count or 
counts, or pleading which it professes to answer, or 
to so much thereof as it professes to answer. That 
is, that pleadings which profess, by their com- 
mencement, to answer a whole pleading, or a desig- 
nated part of one, and really answer only part of 
what they so profess to answer, shall be bad. It is 
obvious, that such pleadings leave a part of the 
preceding jpleading unanswered. The opposite party 
was, therefore, to be considered, as for so much 
entitled to judgment. But diiHculties might arise, 
in the way of executing such a rule. Difficulties 
also exist, in framing any answer to a plea having 
this defect. It is, therefore, thought best to treat 
it as a defect in form. With form it is connected, 
because the formal commencement is the test of 
the existence of the defect. Yet, when it is an 
omission to answer what is entitled to be answered, 
it is a substantial error. When the failure is to 
answer what is entitled to an answer, the general 
rules already proposed, extend to the case. This 
rule is intended to provide for the case of an omis- 
sion to answer, what is professed to be answered, 
without regard to its right to an answer. 
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263. The fourtli rule is closely coimected with the 
second and third. To the second it is ancillary, 
although it stands also in a direct relation to dis- 
tinctness itself. It is, that all declarations, counts, 
and other pleadings, must have their proper com- 
mencements and conclusions. This rule enforces 
the second rule, by pointing out when it is violated. 
It contributes, directly, to distinctness, by checking 
the loose, narrative manner, in which, without it, 
pleadings might be drawn. This effect it produces, 
by confining the pleader to a particular and precise 
style, in order that his averment may correspond, 
and be properly connected with his commencement 
and conclusion. This rule is now enforced, in the 
case of prayers for hypothetical directions. 

264. A fifth rule may be, that pleadings, which 
are repugnant or contradictory to themselves, are 
informal. For which side of the dilemma is to be 
taken. 

265. A sixth, and kindred rule is, that they must 
not be in the alternative. The difficulty would be 
the same. 

266. A seventh rule is, that they must be direct, 
that is, that they must aver, directly, the facts which 
are intended to be relied on, not recite that snch 
things are alleged, still less argue that such things 
must have been, or leave any material fact to argu- 
ment or inference. All these are, manifestly, sins 
aeainst distinctness. 

267. The last rule is, that wherever profert is 
necessary, it must be made or an excuse alleged. 



236 EVANS ON PLEADING 

Wherever proferfc is necessary, the deed of whicli it 
is required is, or at least may be, a material part of 
the pleadings. Profert is the formal means oi 
enabling the opposite party to obtain the benefit ot 
this material part. 

268. In comparing the merits of special pleading 
with those of the system of liypothetical directions, 
under the heads of the general principles, which 
Changes of ^®^® judged ncccssary constituent parts 

ground. ^f g, good system of judicial altercation, 
adapted to the common law, there were remarked, 
on the side of special pleading, two deficiencies. 
The second of these was under the head of that 
principle, which prohibits a change of the ground 
once taken. It was not discussed in its natural 
place, before proposing the necessary reforms, in the 
redundant doctrines of pleading; because the doc- 
trine of amendments, which it involved, was so 
intimately connected with the distinction between 
substance and form, in the technical sense of those 
words, that it was thought expedient to. postpone 
the consideration of it, until some remarks should 
have been made upon that subject. The deficiency, 
then noted, consisted in the too great facility, with 
which parties are permitted to cliange the ground 
they have assumed. In enumerating the objections 
to special pleading, the fourth was, that it impeded 
the course of justice by deciding causes, not upon 
their merits, but by its own rules, which are, some- 
times, only ceremonial. The doctrine of amend- 
ment was introduced to obviate this difficulty. 
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The two objections present difiiculties, on opposite 
sides of the doctrine of amendment. The three 
snbjects are so intimately connected, that they must 
be considered in connection with each other. To 
this consideration, the doctrine of substance and 
form presents a preliminary question. 

269. In the early part of this work, the word 
" form " was used, as the reader was apprised, in a 
sense not technical. In that sense, that only was 
resrarded as substance, which was the end „ 

° .11 1 J Technical dis- 

to be attained: the means were regarded tinctionbe- 

' \ tween sub- 

onlv as form. In this sense, it was "ance and 

•' _ _ '_ form. 

observed, that judicial altercation was 
itself a form. It is possible, that a tribunal might 
decide causes, by hearing all the evidence either 
party thought proper to produce, and collecting the 
questions to be decided from the evidence, without 
any statement being made on behalf of parties, 
Such a course of proceeding would, however, be 
very imperfect and inconvenient. Some species oi 
judicial altercation has been, therefore, universally 
adopted. 

270. This may serve to illustrate the doctrine of 
form and substance. Judicial altercation being thus 
fixed upon as the means of attaining an end, and 
the inconvenient mode of proceeding, just suggested, 
having been abandoned, judicial altercation itself 
became, in some measure, an end. Every thing 
necessary to its subsistence, then became substance. 
That which is only desirable or convenient, as con- 
tributing to its well being, is still form. 
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271. Judicial altercation may be carried on, orally 
or by writing. In this view of the subject, writing 
is a mere form. But it is discovered that writing, 
by preventing changes of the ground once taken, is 
of great importance to the beneficial existence ot 
judicial altercation. The prevention of such changes, 
is adopted as an end. Writing is selected as the 
means of attaining that end. A written judicial 
altercation, becomes the established means of dis- 
covering and fixing the question. A written judi- 
cial altercation, becomes, in some degree, an end to 
be attained; because it is the prescribed mode of 
attaining another end. Writing, therefore, becomes 
substance, and ceases to be form. A peculiar phrase- 
ologj', a division of causes of action into classes, a 
uniform commencement and termination of the 
pieces composing the altercation, continue to be form. 
The technical use of the word form is founded upon 
this principle. The law has determined, that the 
attainment of certain objects is necessary to the due 
administration of justice, and that pleading is the 
proper mode of attaining those objects. 

272. Pleading then itself, strictly speaking, only 
a form of judicial altercation, is regarded by our 
law as a substantive existence, capable of having 
both substance and form. The old lawyers did not 
recognize the distinction of substance and form — at 
least, they drew from it no practical consequences. 
Statutes introduced the distinction between special 
and general demurrers. This is now considered as 
constituting the practical distinction between sub- 
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stance and form. That being substance, the absence 
of which is fatal on general demurrer— that form, a 
defect which must be speciiied in the demurrer, 
to entitle the party to avail himself of such defect. 
The statutory provisions on this subject, are so near 
what they ought to be, that the line drawn by them, 
does not lie very far from the philosophical boundary 
between substance and form. "Were it, however, 
identically the same, the system of pleading would 
be improved, by tracing it somewhat more firmly. 
It would be less likely to be missed by an iuq uirer. 

273. The philosophical distinction is, between 
that which is essential to the attainment of the end, 
through the prescribed means, and that which is 
merely convenient or desirable. The ends to be 
attained by pleading are, the development of the 
matters in controversy, and the ascertainment 
whether they present questions of fact or law. For 
the attainment of those ends, pleading is the pre- 
scribed means. For their attainment, by those 
means, a clear and distinct statement of the matters 
of fact relied upon, is indispensably necessary; in- 
dispensably necessary with relation to pleading, 
which has been selected as the means of attaining 
the end, and has, therefore, itself become, in some 
measure, an end. 

274. It is true, that the parties might meet and 
agree between themselves, what were the points 
about which they differed, and draw up a statement 
of them. It is equally true, that the court might 
hear the evidence, and from the evidence deduce the 
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question. In either of those modes, the final object 
would be attained. But it would be attained with- 
out the aid of pleading, the prescribed means. It 
would be attained without the aid of those means 
which have been prescribed, because they have been 
found the most convenient and effectual. Pleading 
would be powerless to attain the end, without such 
a statement as has been above described. 

275. Our only choice then is, between abandon- 
ing pleading, as the means of attaining the end, and 
insisting that the pleadings shall contain such a 
staternent. Pleading, it will be observed, fills a kind 
of double capacity; it is the means fixed upon, 
through which an end is to be obtained. Relatively 
to that end, it is merely a means. Still it must 
have certain qualities, to render it an efticient means; 
not a convenient means, but a means at all capable 
of attaining the end. These qualities are a part of 
the means; they are of the essence or substance of 
the means. Everything more than this, is form. 

276. The objects proposed to be attained by 
pleading, have been frequently enumerated, in the 
course of the preceding pages. They have been 
very distinctly alluded to, in the discussions of the 
difference between substance and form. The pecu- 
liar object, is the ascertainment of the points in 
controversy; for the triple purpose of apprising the 
parties what the questions are, referring those ques- 
tions to the proper tribunal, and enabling that tribu- 
nal to decide. Another object sought by pleading, 
in common with all the other systems which relate 
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to litigation, is tlie speedy decision of the cause. 
Tlie first object requires a statement of the facts, 
made out with such a degree of distinctness that it 
shall be easily intelligible to common understand- 
ings. The first purpose for which that object is 
desirable, also requires that the statement should be 
made before the trial. The last object requires that 
the statement should be in writing, as the only 
means of preventing continual departures. Depart- 
ures would lead to the endless protraction of the 
altercation; and that again to the continual post- 
ponement of the trial. The substance of pleading 
then consists in a distinct, intelligible, written state- 
ment of the facts relied on, made before trial. Cer- 
tain rules, may be established as outguards, to secure 
the possession of these qualities. Such rules are 
of form. 

277. The fourth enumerated objection to special 
pleading was, that it decided causes not upon their 
merits, but by its own rules, which are sometimes 
only ceremonial. To the second division of this 
objection, a very complete remedy appears at first 
sight to present itself. Nothing is apparently more 
easy than to dispense altogether with formal or 
ceremonial rules. This would reduce the science 
of pleading to the few simple principles which have 
just been stated as constituting substance. This 
would be certainly an easy and effectual remedy, for 
the particular evil now under discussion. But that 
evil is not the only part of the subject entitled to 
consideration. 
16 
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278. Formality, it has been observed, is intended 
as an outwork or security for the substantial parts 
Importance of of pleading. The necessity of such a 

form. security, is proved by the experience of 

all nations, as well of those by whom it has been 
rejected, as of those by whom it has been adopted. 
Some degree of form is beneficial to the attainment 
of purposes which must be attained. As in all 
human institutions, some evil is mingled with the 
good, some inconvenience attends this benefit. But 
the sacrifice of the just decision of the cause, is too 
great to be made. The just decision of causes is 
the ultimate end of the whole system. It is the 
end, for which the very objects, to attain which 
form was instituted, were themselves ordained. 
All this is true. But we must also recollect, that 
justness of decision, although the principal, is not 
the only end of legal institutions. Speediness of 
decision, is nearly as interesting to the parties in a 
cause, and more so to the public. It is then also 
entitled to some consideration. 

279. To the attainment of speedy and even of 
just decisions, form is useful. It must then be 
retained at any reasonable price. Let us hope that 
it may be retained at a price less than that of justice. 
Yet some sacrifice of time and even of justice may 
be made in particular cases, for retaining that which 
in other cases is ancillary both to speed and justice. 
Even if an occasional unjust decision should be the 
price, the party aggrieved is morally bound, as in 
other cases, to submit to the private injury, which 
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is the result of a rule established for the public 
good. The rejection of a just claim because it is 
informally stated, may be likened to its rejection 
because it is stale, or because it is founded on a con- 
tract, not reduced to writing. Yet the men best 
qualified to decide, have always pronounced the 
statutes of frauds and of limitations, beneficial 
laws. Yet there is no doubt that they stifle many 
just claims. To a mere observer of the proceedings 
of courts of justice, they appear, indeed, to do little 
else than work injustice. For wherever their aid 
is actually invoked, it is to stifle inquiry, if not to 
defeat claims known to be fair. But all this is 
endured, from regard to their beneficial eifects; 
effects which, unseen and unobserved, they are con- 
tinually producing, by preventing unjust claims from 
appearing in our courts. Every individual may, by 
a little vigilance and attention, prevent the evil 
operation of the law from falling upon him. The 
consequences to the careless, although hard, and, 
abstractedly considered, unjust, have been thought, 
practically, not too great a sacrifice to be made for 
the general benefit. Precisely analagous is the case 
of form. The important objects of expedition and 
justice are in view; certain forms have been found 
useful, for the attainment of these ends. They are, 
therefore, required. Vigilant men will observe the 
required forms, and will escape the penalty. Care- 
less men must, as in other instances, be sacrificed to 
the public good. 
280. There are some remarks which may be made 
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respecting formality, and the statutes to which an 
allusion has been made, which apply, with more or 
less force, throughout the whole of every system ol' 
law. Law is one thing ; ethics or morals is another. 
The principles of ethics cannot, for reasons already 
glanced at, be adopted as the rules of law. Rules 
of law must be general and unbending. They must, 
therefore, run the risk of working injustice in some 
particular cases. If they run that risk, it is certain 
that cases will occur, in which mischief will be done. 
But the public are recompensed by the benefits 
arising from general rules. It is not in jurisprud- 
ence only, that public benefit sometimes produce 
private evil. 

281. A rule of law, for the direction of a court, 
is one thing; a rule of morals binding the conscience 
of a party, is another. This distinction is very 
obviously brought forward, when a general rule of 
law happens to work injustice in a particular case. 
The party who invokes the aid of the rule, has, as 
a matter of conscience, to satisfy himself, that his 
case is one of those which the rule of law was 
intended to govern, and to which it may be applied 
without injustice. That is, that he is not about to 
use, ofiensively, an instrument fabricated for defense. 
But the rule of law cannot be altered for a particu- 
lar case. If the party have satisfied himself that 
he can, conscientiously, invoke the aid of the rule, 
or if he has determined to invoke it, without regard 
to his conscience, the law must take its course. The 
court can have nothing to do with mere moral con- 
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siderations, they must decide by the general rule, 
and by the general rule only. So the lawgiver must 
frame its rules for the general benefit, without 
regard to individual inconvenience. Neither the 
judge nor the lawgiver can be responsible for the ill 
use, which the party is enabled to make of the rule, 
by its necessary generality. 

282. These remarks apply equally to the rules of 
formality, and to the statutes just mentioned. The 
forms of pleading and that of reducing a contract 
to writing, are equally means directed to an end. 
Where the end is attained without the means, it is 
not good conscience to insist on the means. But 
the law can only secure the attainment of the end, 
by prescribing means; and having prescribed them, 
it cannot presume that the end has been attained 
without them. 

283 Such are the arguments, by which the penalty 
of a judgment, for informal pleadings, may be 
defended. Public opinion seems, however, to have, 
at least to some extent, decided that they are not 
sufficient. It is certain that they have no force, 
when applied to the case of useless or unnecessary 
forms. They, therefore, impose upon those who use 
them, the task of showing that no useless or unneces- 
sary forms are required. It is equally certain that 
in the present state of pleading, that position can- 
not be sustained. The alterations which have been 
proposed, would, perhaps, reduce formality nearly 
or quite to that minimum quantity, to which the 
above argument applies. But as this is a matter, 
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about which there may be much difference of opinion, 
it is, at all events, desirable to impose as little incon- 
venience as possible, upon the violaters of the rules 
of form. No more inconvenience ought to be 
imposed, than is clearly necessary to attain the 
object sought. It is, therefore, now proper to 
inquire, what remedies can be applied to the evil of 
deciding causes upon questions of mere form. 

284. It has been already observed, that the most 
obvious remedy is to abolish form altogether. But 

that remedy was rejected, because form 
in matters of has bccu Universally found useful and 

form. . mi 1 . 

convenient. ihe next most obvious 
remedy is amendment. "Whenever an objection is 
taken to a pleading, for want of form, let it be 
amended, and let the case go on as if the pleading 
had been originally right. To judge of the prac- 
ticability of this reniedy, we must advert to the 
nature and use of forms. They are intended aB a 
security for substance. To secure to the party, who 
is to reply to the pleading, that distinctness of 
statement which is necessary to enable him to reply 
properly; that distinctness which ' is equally 
requisite for all fhe purposes of pleading. If this 
object has been attained, without the aid of form, 
the party who objects to the pleading for want oi 
form, does what in this view of the case, abstracted 
from special circumstances, is an unconscientious 
thing. 

285. But if the end has not been attained, which 
the law must presume, the party who takes the 
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objection ought to have time to answer. The plead- 
ing, as amended, gives him, for the first time, that 
information, which the law considers as necessary to 
enable him to answer. This regulation is then 
worse than a simple abolition of form. It deprives 
the party of the only honest use he can make of his 
right of objection, and yet leaves him that right as 
an instrument of vexation. But he may be allowed 
time to prepare his answer. This involves delay. 
The eifect would be, that a party wanting delay 
would object to pleadings as defective in form, 
although the distinctness which is the end of form, 
had been attained without its aid. While he who 
was desirous of a speedy decision, would, in order 
to obtain that end, be obliged to treat as good, 
pleadings to which he had both a legal and moral 
right to object. Thus, under such a system, delay 
would sometimes operate as a penalty, on claiming 
the benefit of the rules of form, in cases in which it 
might be proper to take that advantage; sometimes, 
on the other hand, as a bounty for taking the same 
advantage, in cases where that advantage was an 
improper one. 

286. It does not appear practicable, to devise a 
system which will compel the observance of the 
rules of form which experience has shown to be 
useful, without producing some inconveniences and 
some evils. The only resource is, to reduce the 
inconvenience as much as possible. The first step 
towards this, is to reduce the rules of form, the 
observation of which is required, to as narrow a 
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compass as possible. Much of this Essay has been 
devoted to this object. Several pages have been 
employed in pointing out the unnecessary forms, 
which may be dispensed with. It is believed that 
form will, by the alterations in the law whicli have 
been suggested, be reduced to the narrowest com- 
pass, consistent with its practical utility. 

287. \Vhen this is done, the next object must be 
to diminish the inconveniences which will arise from 

the enformement of rules of form, even 

Sfifscts cured 

bypieading in the Small number which it is proposed 

over. 

to retain. The distinction between 
general and special demurrers, introduced by statute 
into the system of pleading, has been already 
adverted to and explained. It was intended and 
adapted to produce the effect now desired, by heal- 
ing all formal defects, not specially pointed out by 
the demurrer. Connected with this is the doctrine 
of curing' formal defects by pleading over. This 
last doctrine was founded upon sound philosophical 
principles, since if a pleader had answered the 
pleading of his adversary, it was manifest that the 
pleading answered must have had the degree of dis- 
tinctness necessary in the particular case, although 
perhaps, not that degree required by the law iipon 
general views. These principles are then to be 
retained as useful and proper. The one last men- 
tioned seems to require no modification. 

288. The doctrine of special demurrers may, per- 
haps, in some degree, be improved. The principle 
of amendment combines, readily, with tliis doctrine, 
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and is really, though not specially, con- 

_ i J -ii'-i • ■. 7 , , m. Amendment 

nected with it in its present state. The upon special 

,. ,. , . . , demurrer. 

practice 01 amendment in errors of form 
pointed out b}^ special demurrer, has tliis advantage 
over other varieties of amendment; that the formal 
errors in all the pleadings but the last, having been 
cured by pleading over, the amendments can only 
extend to the last pleading. They cannot render a 
repetition of the whole series necessary. This is an 
important advantage in point of time, and it must 
be recollected that the grand objection to amend- 
ments, is the delay they occasion. Delays in draw- 
ing up a new series of pleadings, cannot, in this 
case, exist. The only delays which are to be appre- 
hended, are those which may arise from the amend- 
ments being made at a period so late, that the sub- 
sequent pleading cannot be prepared, and the issue 
made up in time for trial. To prevent this descrip- 
tion of delay, some additional regulations may be 
desirable. 

289. A special demurrer should be only permitted 
within a small number of days, after the filing of 
the pleading which it attacks. The pleader attacked 
should have the privilege, within a similar small 
number of days, of amending those defects in his 
pleading pointed out in the demurrer. The demur- 
ring party must accept the pleading so amended, or 
point out by a new demurrer the defects in the 
amendments. The second demurrer should be con- 
fined to defects in the amendments; because the 
first, like any other pleading, should have the effect 
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of curing all formal defects not pointed out. The 
new demurrer, or other pleading, which may be 
given as an answer to the amended pleading, should 
be filed within a few days after notice of the amend- 
ment. 

290. If the party, whose pleading is attacked by 
the demurrer, does not choose to amend, he may 
judgmeut to joiu in dcmurrcr. He will seldom choose 

oS^Tpel'ili to ^° *^iS' ^"or it will be generally better 
dcmarrer. ^^ Comply eveu with the erroneous 
notions of an adversary, than to go to the expense 
and trouble of an argument, on a question of form. 
But it is necessary that the party attacked by a 
special demurrer, should have the means of trying 
the question, whether the pleading is formal or not. 
Any other course would render special demurrers 
an instrument of vexation, perhaps of delay. If 
there be a joinder in demurrer, the court, upon the 
argument, need not give a judgment concluding the 
cause, but only a judgment tliat the party answer 
over. 

291. The court ought to have a discretion as to 
the time when the answer is to be made; which 
may be immediately, or in some reasonable time. 
Such a judgment should, however, carry the costs of 
the cause up to the period at which it is given. A 
second judgment upon special demurrer, against the 
same party, in the same cause, ought to be final. 
These regulations would prevent the special de- 
murrer from being used as a mere instrument of 
delay, while they would enforce attention to the 
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necessary and proper forms of pleading. The cause 
would never be decided, simply upon the ground of 
informality, but on that of obstinate perseverance 
in informal pleading, raising a presumption of an 
intention to cause delay. The same penalties would 
await a hypocritical and troublesome attention, to 
the formality of an adversary, as a careless disre- 
gard of it in a party's own pleadings. The doctrine 
of formality would then, at least, be upon a tolerable 
footing. 

292. The judgment to answer over having been 
given, a new question presents itself as to its 
revision. Three courses of action present them- 
selves. To a man, not a lawyer, the most obvious 
course would be, that the party against whom the 
judgment was given, should immediately have the 
power of appealing. To a lawyer it will seem more 
natural, because it is more according to the analogy 
of the law, that the party should be compelled, for 
the present, to submit to the interlociitory judg- 
ment, that the case should proceed to final judg- 
ment, and that the error in the interlocutory 
judgment, should be cause for reversing the final 
judgment. The third course is, to make the inter- 
locutory judgment to answer over, a matter com- 
pletely within the power of the first court, inde- 
pendent of revision or review. To each of these 
courses some objections may be made. If the first 
be taken, and an immediate appeal from the inter- 
locutory judgment be allowed, Such appeal may or 
may not stay the proceedings below. If the appeal 
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stay the proceedings, an obvious means of delay is 
put in the hands of every party. He who wishes 
to postpone a decision, has only to demur specially, 
on the most frivolous grounds. A judgment is, of 
course, given against him, from which he appeals. 
The cause goes to the appellate conrt, and after it 
has run its course there, the judgment is affirmed, 
and the case comes back to the first court. It is 
then in precisely the same stage as when it left that 
court, and all the time spent in the superior tribunal 
has been lost. 

293. To avoid this evil the superior conrt might 
be authorized to give a final judgment. But if this 
power were given, it woald lead to the decision of 
causes upon points of mere form. Parties who 
were anxious to prevent an inquiry into the merits 
of the case, would eagerly catch at the slips of 
form, into which their adversaries might fall, as a 
means of preventing such inquiry. Special demur- 
rers would be multiplied in the hope of obtaining, 
by appeal, a chance of having the case decided other- 
wise than upon its merits. 

294. If the second course were adopted, no im- 
mediate delay would be produced; the cause would 
go on to a conclusion, and the appeal be taken after 
final judgment. Upon the inspection of the record, 
the court finds the judgment to answer over erro- 
neous, but all the other, proceedings right. If for 
the error in the judgment to answer over, they 
reverse the final judgment, which is the course 
pointed out by the analogies of law, they must 
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adopt one of two measures. Either tliey must give 
final judgment against the party in whose favor the 
first judgment was given, or they must send tlie 
case back to the court below to be tried over again. 
These measures seem both of them to be aggrava- 
tions of the evil, 

295. If we suppose that the appellate court give 
a final judgment for a defect of form, the same 
objections to such a measure exist before, as after an 
investigation of the merits. That investigation 
produces the effect of strengthening those objec- 
tions by two others. The expense of the investiga- 
tion, and the time which it has consumed, may be 
regarded as together constituting one of these. The 
other is, that a final judgment may, upon a mere 
matter of form, be rendered against a party, who 
not only was in the right upon the merits, but wlio 
had actually established that he was in the right. 
If the case is sent back, it must be sent back to the 
stage in which it was when the erroneous judgment 
was rendered, and all the subsequent time spent in 
prosecuting the cause to final judgment, and in 
prosecuting the appeal of that judgment to a supe- 
rior court, is lost. 

296. The third course is, to make the decision of 
the first tribunal independent of revision. The 
objection to this is, that the errors of the first court 
will then not be susceptible of correction. In 
answering this objection, we must bear in mind the 
character of the questions to which those decisions 
must relate. They are mere questions of form re- 
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lating not to the merits of the case, but to the mode 
of conducting the pleadings. There are very many 
questions of an analogous character, which courts, 
in the first instance, now decide without appeal. 
There seems to be no good reason, why these may 
not be added to the number. It is scarcely con- 
ceivable, that any court should decide that any 
pleading was sufficient, which so grossly violated 
the rules of form, as to be incapable of receiving a 
proper answer. All objections of form, to pleadings 
which have that degree of certainty which will ren- 
der them susceptible of an answer, are of a suspi- 
cious character, and not entitled to much encourage- 
ment. Should a court decide that a pleading is in- 
sufficient, which is really sufficient, there is no pru- 
dent practitioner, whose object is not delay, who 
would not prefer to an appeal, accommodating his 
pleading to the views of the court, if he were al- 
lowed his choice. It is, therefore, proposed that 
the decision of the first court upon a special de- 
murrer, that either party answer over, be irre- 
versible. 

297. The case of a judgment to recover, rendered 
upon a special demurrer, after a former judgment 
., , „„t„f to answer over against the same party, 

Juagmentot o r J7 

re<°on'specfai prcscnts itsclf next for consideration. 

demurrer. ^g ^j^jg Jnterlocutory judgment will, in 
the course of things, be speedily followed by a final 
judgment, and as it is a harsh measure, concluding 
the merits of the case upon a point of form, it seems 
necessary to leave it open to revision. If it should 
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be affirmed, the cause will be well ended. If it 
should be reversed, the appellate court will look 
into the record. If there have been a former judg- 
ment to answer over on a special demurrer, against 
the party against whom the judgment will stand 
when reversed, they will give a final and absolute 
judgment against him. If there be no such former 
judgment, they may give judgment that he answer 
over, and remand the cause. This proceeding will 
necessarily be attended with some of the inconven- 
iences, which attend the present system of returning 
cases by procedendo, but there does not occur at 
present any mode of avoiding this evil. The in- 
convenience will not be very great, because the case 
will not be of very frequent occurrence. 

298. The other part of the fourth objection to 
special pleading, is now to be considered. It is, that 
pleading decides cases not upon their . 

r a '■ Amendments 

merits, but by its own rules. These in matters of 

' •' sulistance. 

rules are, for the present, to be sup- 
posed rules relating to substance, since the subject 
of questions of formality has been discussed, and a 
remedy proposed for that part of the evil. Ab- 
stracted from questions of form, the objection is, 
that pleading decides a man's cause upon liis own 
statement of facts. The remedy which has been 
applied to this evil, is unlimited amendment. This 
has furnished the ground of our other objection, that 
the sound principles of judicial altercation are vio- 
lated by continual changes of groimd. The present 
business, is so to regulate the doctrine of amend- 
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ment, that it shall remedy one of these evils with- 
out introducing the other. 

299. The original evil would seem to be the lesser 
of the two. The remedy, in its present state, is 
very effectual. The chief difficulty then is, to find 
means of diminishing the new evil. This can only 
be done, by limiting the remedy applied to the old. 
The most obvious and principal evil, arising from 
amendment is, as in the kindred case of hypothet- 
ical directions, the number of trials to which the 
parties are subjected, before they can procure a 
decision of a single cause These, numerous trials 
involve much expense and delay. Every person 
who is conversant with our courts of justice, must 
have seen in others evidences of a disgust, in which 
he could scarcely avoid participating, when a case 
which had been tried nearly or quite through, has 
been continued to give opportunity to one of the 
counsel to amend his pleadings. The odium of the 
postponement falls generally upon the system of 
special pleading. But in truth and justice, it be- 
longs to the doctrine of. amendment. A very little 
attention before the trial, would insure such a state- 
ment of facts as, if supported by progf, would 
entitle the party to a verdict. A little more care, 
would enable the counsel to make a statement which 
would not vary from the testimony he was prepared 
to produce. The only objections to pleadings which 
can be taken at the trial, are total insuiBcieney and 
a variance between the allegations and proofs. The 
attention necessary to guard against such defects 
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would be given, were the resource of an amendment 
after issue joined, cutoff. It would, therefore, seem 
but reasonable that no amendment should be made 
after a juryman is sworn. 

300. Up to the time of swearing the first jury- 
man, amendments might be made, provided they 
were of such a cliaracter as would prodnce no delay. 
Of this the court must judge. To enable them to 
do so, the amendment should be prepared, and ten- 
dered in writing at the time of making the motion. 
It should be a general rule, that the court would 
never wait while pleadings were drawn at the bar, 
because the tim£ of the court so employed is lost 
to the public. No amendment should ever be a 
ground of continuance. If the court cannot proceed 
with the trial as if no amendment had been made, 
the amendment should be rejected. The above re- 
marks apply to amendments made at the trial term. 

301. The proposed arrangement is founded upon 
a principle very plain in itself, and which would 
seem to be very obviously just and reasonable, 
That when a time is appointed for the trial of a 
cause, all the steps preparatory to the trial ought to 
be so taken, that the trial may take place at the 
time appointed. Among the steps preparatory to 
trial, the making up of the issue to be tried, holds a 
very conspicuous place. It is a matter too, at all 
times completely in the power of the parties. The 
collection of testimony is another preparatory step. 
It is not a matter entirely under the control of the 
parties; yet the neglect of it is not permitted to 

17 
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produce delay. Courts, before they postpone a 
cause for want of testimony, require to be satisfied 
that proper diligence has been used to procure it. 
Let the same principle be applied to pleading. 
Amendments, when necessary, may be made as well 
before as at the trial term; if they are not so made, 
why allow them to be causes of continuance? 

302. When the amendment is proposed to be 
made before the trial term, there seems no reason 
why it should not be made upon the terms of mak- 
ing up the issue, by the first day of that term. 

303. In order to understand the precise effect of 
these regulations, it is necessary to recollect that 
they are parts of a system. That before the period 
at which the cause is ready for a jury, all formal 
defects are cured. That a distinct statement of the 
true cause of action or defense, is all that in that 
stage will be required. That the question is then, 
simple, whether the party shall go on to trial, upon 
the grounds he has himself chosen, or shall be 
allowed to harass his adversary, to delay the decis- 
ion, and to put the public to expense and incon- 
venience by changing his ground. 

304. When the parties come to a general de- 
murrer, the case is in a somewhat different position. 

The demurring party has waived all 
matter of sab- defects of form. He has admitted his 
general de- adversary's facts to be true. Moreover, 

murrer. 

he has thrown all defects of substance in 
his own pleadings, open to the assaults of his 
adversary. He has taken up a somewhat disadvan- 
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tageous position, which he should not be too strictly 
held to retain. It should be established as a rule, 
that a general demurrer may, up to a fixed period, 
be always stricken out, to make way for a general 
traverse. This rule would not differ very materially 
from that at present in force. The party who has 
demurred, should be connected to a general traverse, 
in order that demurrers followed by special pleading, 
may not be used as a means of delay. 

305. This rule obviates a difficulty which arises 
out of the common law of referring to different 
tribunals questions of law and fact. It is very con- 
ceivable that the averments in a pleading may be 
uutrue, and yet, that if true, they would be insuffi- 
cient. It may be very desirable that a party should 
have the power of raising both these questions. 
The law gives him the power of so doing, but with- 
out the rule of which we are speaking; it confines 
him to a particular order. If he choose to contest 
the sufficiency of the averments, he must admit 
their truth. If he deny their truth, and the ques- 
tion be decided against him, he may still deny their 
sufficiency. But it is often desirable, to save the 
expense of a trial of facts, by first ascertaining that 
the averments, even if true, are insufficient. This 
rule allows that party an opportunity of taking up 
the questions in either order. The only objection 
to it, must be that it throws the party whose plead- 
ing is demurred to, into a disadvantageous position, 
since-he does not know whether the other party will 
or will not withdraw his demurrer. The answer is, 
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that it is the duty of a party always to be ready to 
establish both his law and facts. A. mitigation of 
this inconvenience will be hereafter suggested. 

306. There is another description of amendment, 
which might be extended even further than at 

present, without any inconvenience. 

Amendment In ' . ," 

matter of sub- The right 01 abandonmg ground taken, 

stance after , , . , i. 

change of without taking up any other in lien ot 

^ronnd. n r j 

that which is so abandoned. Where 
this abandonment extends to the whole cause, there 
can be. of course, no objection. Where it extends 
to an entire plea, leaving one or more others, there 
is, by a parity of reasoning, no objection. Where 
the proposal is to abandon one or more counts of a 
declaration, continuing to rely upon others, the same 
reasoning would apply. But this part of the sub- 
ject is somewhat involved in technicalities, and it 
would probably be useful to settle the whole matter 
by a legislative enactment. 

307. The only other restrictions on the privilege 
of amendment, which would seem desirable, would 
be that no party, unless in the case of a special de- 
murrer, should be allowed to amend more than once 
in the course of a cause; and that, with the same 
exception, no amendment should be made without 
leave of the court. 

308. The whole proposed doctrine of amendment 
may be summed up in a few plain rules. When 
Summary of *^ objection in matter of form is taken, 

ro^es'toachhig i* ™^3' ^6 always removed by an amend- 
amendments. n^gnt. An error in substance may be 
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removed with permission of the court, at any time 
before the trial term. Each party must make but 
one substantial amendment in one canse. When a 
party has refused to make a formal amendment, the 
court may still give him an opportunity of retriev- 
ing his error, if it can be done without prejudice to 
others. No amendment can be made when it will 
produce a new trial, or postponement beyond the 
proper trial term. 

309. In order to carry these reforms into effect, 
it may be necessary to require that the pleadings 
should be conducted during the vacations pleading dur- 
of the court. Each pleading might be i'-s ™<=«t'<"'- 
required to be filed within a specified number of 
days, from some period fixed in the early part of 
the cause. Suppose from the return of the writ of 
summons or capias. An omission to plead within 
the limited period, might amount to a waiver of all 
answers, except a general demurrer or general 
traverse. 

310. Facilities in disposing of causes would prob- 
ably be found in the institution of law terms pre- 
ceding, either immediately or with an ^^w terms pro- 
interval, the stated terms at which juries p°^^^- 
attend. The attendance of jurors, and of witnesses, 
whose attendance the presence of a jury makes 
necessary, constitutes a very heavy charge upon the 
community. This is borne partly by the public in 
some corporate capacity, partly by the suitors, partly 
by the jurors and witnesses themselves. Although 
the burden of the charge, in the eyes of a careless 
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observer, may be diminished by its being so divided, 
yet its real weight is the same. Every day which 
is taken from the attendance of a jury, is an im- 
portant saving. Judges are sensible of this, and 
when juries are in attendance, hasten over the dis- 
cussion of matters of law, in a manner by no means 
friendly to correct decision. This is not mentioned 
in disrespect of the bench. In pursuing this course, 
the judges are doing their duty. They are saving 
the public time and money. But if an expedient 
can be found, by which yet greater savings of time 
and money may be made, and questions of law 
more deliberately discussed, there = seems to be no 
reason why such an expedient should not be adopted. 
311. If a few days were employed in fettling 
questions of law, and nothing left open when the 
jury commence their attendance but real questions 
of fact, it is evident that the attendance of the jury 
would be very much shortened, and the expense pro- 
portionably diminished. No delay would be pro- 
duced in the individual cases, because where the 
demurrers were not intended to be final, they would 
be stricken out, traverses entered, and the case reaxiy 
for trial by the jury when its turn arrived. This 
presents the promised mitigation of an evil, sug- 
gested a short time since. The evil is, that a party 
to whose pleading a demurrer may have been filed, 
would, by the striking out of the demurrer and 
entering a traverse, be suddenly called to the proof 
of averments which, by the demurrer, were admitted. 
This evil will, no doubt, be much diminished by the 
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adoption of a course, wliich would always leave an 
interval between the decision of the demurrer and 
the regular time for the trial of the traverse. 

312. In close connection with this subject is the 
principle of curing defects by certain steps in the 
cause. The principle that pleading: over 

T ,. ^ ,. . , T , Curing defects 

cures detects 01 mere lorm in the plead- by judg- 
ings, has been already mentioned. A 
similar principle, that a verdict or interlocutory 
judgment should cure all defects of every descrip- 
tion, except such defects of substance in the plead- 
ings, and that they should except in the cases of 
demurrer, a motion in arrest of judgment, or for a 
judgment, notwithstanding the verdict, be cured by 
a final judgment, would seem a desirable addition 
to the system. 

313. Having now settled the principles upon 
which the proposed improvement in the system ot 
pleading is to jyoceed, there remains nothing but 
to show the mode of applying them in some forms 
of action, with which the defects of the existing 
system are combined more intimately than usual. 
Previous to entering upon this part of the subject, 
a kind of analysis of some of the injuries for which 
actions are brought, and of tlie declarations stating 
such injuries, may be useful. 
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CHAPTER XIII. 

ANALYSIS OF INJURIES AND DECLARATIONS. 

314. The notion of an injury comprises that of 
a right which may be the subject of eixcroacliment, 

and of an actual encroachment upon 

Abstract right. . i ' i 

• that right, by some improper act or 
omission. The right too, which may be the subject 
of an injury, comprises the legal or metaphysical 
notion of right, and its application to the particular 
subject of the improper act or omission. Every 
action is brought for the purpose of obtaining re- 
dress for some injury. The office of the declaration 
is to detail the particular injury for which redress 
is sought. Every declaration must therefore state 
the right injured, and the injurious act or omission. 
Every action is brought for the purpose of obtain- 
ing redress for an injury. It is true that actions 
are technically divided into actions for injuries or 
torts, and actions .upon contracts. But, in a philo- 
sophical sense, a breach of a contract is an injury. 
This classification of actions, has, notwithstanding, a 
foundation in nature. 

315. It has been above alleged, that both the con- 
stituent parts of an injury must be stated in a de- 
claration. This must not be understood too literally. 
The legal or metaphysical right is usually taken for 
granted. The statement of its application to the 
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particular subject of the injury, constitutes the 
statement of the right in a declaration. Hence it 
follows tliat the more general and simple the right 
upon which the encroachment is made, the more 
summary may be the statement of such right. 

316. Primary or absolute rights, which the law 
recognizes as necessarily existing somewhere, need 
only be appi'opriated by very general averments. 
Derivative and limited rights, of which the exist- 
ence is not necessary, although when they, do exist 
they are protected by the law, must be explained at 
more length. A right to compel another individual 
against his will, to do or abstain from any particular 
act is a derivative right of a very peculiar nature, 
and is, or ought to be, limited very precisely. 

317. In a state of nature, such rights can only 
grow out of contracts. In a state of society, sncli 
rights are sometimes granted by the Distinction De- 
authority of the society. Actions on ^rt™tt<='i™^ 
contracts, are those which are brought °° contracts. 
to enforce such rights, whether acquired .by means 
of an actual contract, or of what lawyers call a quad 
contract; that is, a contract made for an individual, 
by public authority. In either case, the origin of 
the right asserted must be set out with some degree 
of certainty, and the declaration more obviously and 
distinctly than in any other case, presents two 
grounds of discussion— the right, and the wrong 
dons to that right. This constitutes the substantial 
distinction between actions for wrongs and actions 
upon contracts. 
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318. The statement of a right must, however, in 
almost every case, be made with more or less dis- 
tinctness. This necessity gives rise to a description 
of law, which may be said to form a sort of com- 
mon ground between the law of rights and the law 
of pleading. The rule of pleading is, that the 
action must be brought by the party who has sus- 
tained the injury. In following out this rule in 
practice, it is, of course, necessary to inquire who 
is the party injured. This leads to the introduction 
into books of pleading of a considerable portion of 
the law of rights, in order to ascertain the person 
entitled to bring the action. The writer of the 
present work has not adverted to this kind of law, 
because, although included in books of pleading, it 
does not properly belong to that title, and because 
he is not aware of any alterations in that part of 
the law which he thinks likely to be beneficial. For 
the latter reason, he also declines adverting to a 
kindred subject, the number of the persons who 
ought to join in any action. 

319. Returning from this digression, let us con- 
sider, somewhat more in detail, the subject of 
Personal inju- iiji^fies and declarations. It has been 

untion^iot observed, that the more general and 
^"°''' simple the right may be, upon which an 

encroachment is made, the more summary may be 
the statement of that right. The most general and 
simple rights a man can have, are those which relate 
to his person. In framing a declaration for an 
injury to these rights, by a direct intermeddling 
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with his person, their existence may be assumed. 
They are, in the strictest sense, primary and absolute, 
and there can be no conflicting right which is not 
derivative. The abstract legal right is not to be 
stated, the application of it to the immediate sub- 
ject of the injury is, in this case, as general and 
simple as the abstract right itself. It is subject 
only to a few derivative exceptions. These, upon 
the general principles just stated, must be partic- 
ularly set out, before any notice can be taken of 
them. The general statement of the injury is, in 
this case, all that need be made. This then, is the 
simplest conceivable species of declaration. Let 
us observe the effect upon it of a general traverse. 
320. It will, however, be proper first to direct 
some further attention to the analysis of the decla- 
ration itself. It consists, like every other, of two 
branches — the right and the injury. It differs from 
others only in this, that the right is implied or 
assumed, not stated. This implied right contains 
the abstract legal right to personal immunity, and 
its application to the person of the individual plain- 
tiff. The first of these, constitutes the basis of 
what is called the law of the case. If any doubt 
arises upon the existence of such right, it may be 
tested by demurrer. The application of this right 
being general, with a few exceptions of such a 
character as must be specially shown, is for prac- 
tical purposes, the same thing with the right itself, 
unless where those exceptions apply. If an ex- 
ception to the rule exist, to which the case may be 
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reduced, the circumstances which introduce the 
rule of exception, must be shown by a special plea. 
The right being a merely legal one, is not a proper 
subject of traverse. 

321. Tiie other branch of the declaration, is the 
statement of the injurious act. Whether an act be 
injurious or not, depends upon wliether it is an 
encroachment upon the rights of others or not. To 
deny that tlie act is injurious is, in this case, to 
deny tiiat it interferes with the right of personal 
immunity. But the act complained of, is a direct 
meddling with the person of the plaintiff. It is 
then impossible to deny that it interfere with that 
right, but by denying the existence of the right 
itself. The jury then, presents no question of law 
different from that presented by the right. If the 
injury complained of, be not a direct meddling with 
the person, it is not an interference with the absolute 
and unlimited right of personal immunity. The 
declaration must fall into some other class. If the 
act which is complained of as the injury, can be 
justified under any circumstances, they must bo 
circumstances which produce an exception to the 
general principle of the right of personal immunity. 
Any special pleas reciting such circumstances, would 
be precisely tlie same as those spoken of above, 
under the first branch of the declaration. The right 
to do an act which appears to interfere with the 
rights of another, can only be shown to exist by 
showing some rule of limitation or exception, 
restraining the rights of such other. The only 
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answer then, to the statement of the injurious act, 
is a traverse or denial. The statement or implica- 
tion of the right not being in this case traversable, 
such a traverse goes to the whole traversable part 
of the declaration, and is therefore a general 
traverse. 

322. It is now time to observe the effect of a 
general traverse on this very simple declaration. 
The injurious act only is traversed, yet that involves 
a question of no less than three facts. Whether the 
act was done; whether the defendant was the agent; 
whether the plaintiff was the sufferer. Yet 
although three questions are complicated together 
in this issue, we may observe that they are all 
questions of fact. We may remark also, that as 
these matters of fact are combined together by 
nature, and not by any rule or definition of law, no 
question of law grows out of their combination. 
It is then strictly an issue in fact, and proper to be 
tried by a jury. 

323. The next class of injuries to which the 
reader's attention shall be directed, are those affect- 
ing the reputation. The right of repu- j^j^^i^,^ ^^ ^^p. 
tation is as general as that of personal "'a^on-etc. 
immunity, but not as simple or absolute. Repu- 
tation is susceptible of a variety of injuries, for 
some of which the law affords redress, while it 
takes no notice of others. That branch of the 
declaration which relates to the right, stands very 
much on the same footing as in the formei- case. 
The abstract right of reputation, like every other 
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abstract right, is to be assumed. The application 
of that right to the particular case, is also assumed. 
It is true, that declarations of this sort usually com- 
mence with an inducement, stating the good repu- 
tation of the plaintiff. But this inducement is not 
necessary or traversable. 

324. It has been remarked,, that the right of 
reputation is less simple than that of personal 
immunity. The right of personal immunity is not 
only universal in every individual, but it is also 
absolute in each individual. The law recognizes 
perfect personal immunity as the right of every 
man. The law recognizes reputation as the right of 
every man. But it does not recognize, in any man, 
a right to a perfect unsullied reputation. Some 
words or phrases, which are injurious to reputation, 
are not therefore subjects of an action. The 
abstract legal right of reputation, does not extend 
to these cases. This introduces a different condition 
of things, from that which may be observed in the 
case of direct personal injuries. 

225. In that case all the questions which could 
arise, related either to the right encroached upon, or 
to the injurious act. In this case, a question may 
arise in which both are apparently involved. That 
is, a question whether the act complained of as 
injurious, really encroaches on the right. This 
question belongs to the law of the case, and is to 
be tested upon demurrer. But, notwithstanding its 
apparent connection with the act complained of as 
an injury, this is really a question as to the bound- 
aries of the legal right of reputation. 
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326. In the present case, the statement of the 
right is summary, because the right is not easily 
defined, and the statement of the injury limits by 
applying it. The two cases differ, as cases of un- 
limited and limited rights. , The analysis of tlie 
declaration, in a case of injury to reputation, differs 
a little, and but very little, from that in the former 
case of personal injury. The law governing the 
right is to be tested, as before, by demurrer, which 
here also serves to test the limitations on the 
univei*sality of the right. The exceptions out of 
the general rule, must be shown by way of special 
plea, and the right is legal, and not traversable. 
The statement of the injurious act is, as before, 
traversable; while the questions of law, and the 
special pleas applicable to it, are identical with tliose 
which would grow out of the first branch of the 
declaration. The questions of fact raised by a 
general traverse are three. The identity of the 
defendant, the publication of the slander, and its 
relation to the plaintiff. As the last involves some- 
thing more than the mere identity of the plaintiff, 
namely, the relation of the slander to him, it is 
proper to state that relation very distinctly in the 
declaration. 

327. In both the clasBcs of cases we have analyzed, 
the facts stated have been simple. It is now time 
to advance to a more complex class. 

Of iDJnries to 

Suppose the class of iniunes to the domestic re- 

rr J _ lations, etc. 

domestic relations. In adverting to the 

right injured, in such cases, we perceive immedi- 
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ately tliat it is neither universal nor absolute. Many 
men have no domestic relations. The right in the 
persons of others, which arises out of such rela- 
tions, is of a very qualified and limited character. 
The rights are, indeed, general — ^such as every man 
is permitted to acquire by law, and which any man 
may therefore be presumed to possess. There exists, 
as in other cases, an abstract metaphysical right, 
which need not be stated, being assumed, or in 
technical language, taken notice of by the law. 
But as that right is not universal, does not exist in 
every man, nor extend in any man to every subject, 
its application to the pai:ticnlar case must be stated. 
This presents a different state of tlie case from the 
preceding classes of injuries, by introducing a trav- 
ersable fact into the statement of the right. The 
fact that Jane is the daughter, wife or servant of 
John, being a fact which may or may not be true, 
is of course traversable. 

328. The existence of the domestic relation hav- 
ing been stated, the effect of that relation comes 
into consideration. The plaintiff's right not being 
absolute, the act complained of as injurious may not 
have interfered with such right. The boundaries 
of the right are, therefore, as in the case of injuries 
to reputation, to be ascertained. "Whether these 
boundaries have been transgressed, may be ascer- 
tained by demurrer. The existence of the general 
abstract right, may be tested in the same mode. 
Any circumstances bringing the case within any 
rule of exception, may be shown by special plea. 
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The application of the abstract right to the indi- 
vidual subject, may be tried by traversing the rela- 
tion of that subject to the plaintift". The state- 
ment of the injurious act is nearly the same as in 
other cases, and the remarks which have been here- 
tofore made upon that branch of the declaration in 
other cases, apply equally in this. 

329. A general traverse, however, in this instance 
extends further than in the others; because in this 
instance the statement of the right, as well as the 
statement of the injurious act, presents a traver- 
sable averment. If this averment be, that the party 
immediately injured is the son or daughter of the 
plaintiff, the question is still apparently one of fact, 
the existence of such relation being merely a fact. 
But here occurs the species of ambiguity, growing 
out of the use of technical phrases, of which men- 
tion has already been made. The legal signification 
of the words son or daughter, is legitimate son or 
daughter. 

330. This explanation of the ambiguity, lets in 
upon the case the operation of another principle, 
tendinf to increase the complexity of the question. 
It is impossible, without the aid of a knowledge of 
the rules of law, to discover whether the birth of 
the offspring be legitimate or not. Our simple 
question of the fact has now become a very complex 
question of law and fact, and no tribunal exists to 
which it can properly be referred. 

331. The mode by which this difficulty is, in this 
instance, in some degree diminished, is worthy of 

18 
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notice. It is settled, that the plaintiff need not 
prove all the facts necessary, by law, to constitute 
his offspring legitimate. Nay, that he need not 
prove the subject of the injury his offspring at all. 
But that the general reputation of tire country, 
founded upon its own acts and acknowledgments, 
is sufBcient proof of the pedigree and legitimacy 
of the child. The practical effect of this, in this 
instance, is nearly the same as would be that of the 
adoption of a rule which has been proposed. 
It differs from the effect of that rule in two cases — 
where the child is really a bastard, and the more 
unlikely case of a legitimate child which had not 
been acknowledged by its parents, and had been 
reputed a bastard. In those cases the issue would 
require explanation to the jury, and they must 
also be instructed in the rules of law relating to 
marriage and legitimacy. For in those cases proof 
of legitimacy must be offered. 

332. But let us suppose the existence of a rule or 
principle, that upon a traverse words shall be taken 
in their ordinary, not in their technical sense. 
The question is then, at once, reduced to a question 
of fact. But the child is really a bastard, and that 
circumstance constitutes the defense to the action. 
The defendant may then state that fact in his plea. 
But if the plaintiff traverses the plea, the burden 
of proof is thrown on the defendant. So it is now 
in nine cases out of ten; that is, in every case in 
which the birth and legitimacy of the child have 
been acknowledged — in other words, in every case 
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where there is any difficulty in the proof of bastardy. 
Let it be observed, however, that this new supposed 
rule only removes half the difficulty, for the ques- 
tion of legitimacy is still a mixed question, because 
legitimacy is a complex idea. The subject of com- 
plex ideas has, however, been already discussed. 

333. It is now time to bestow some attention 
upon injuries to property. The right of property, 
like that of domestic relations, is not qj inj„igg ^^ 
universal, although unlike that right, it P™perty.etc. 
may be, and generally is absolute. In complaining 
of injuries of this sort, it is necessary to state the 
application of the general abstract right, to the par- 
ticular subject of the injury, by an averment that 
such subject was the property or goods and chattels 
of the plaintiff. It will not be necessary, at this 
time, to go into a minute analysis of this class of 
cases. It may be observed, nevertheless, that the 
averment of property in the plaintiff, to which the 
averment that the subjects of the injury were the 
goods and chattels of the plaintiff is equivalent, is 
an averment involving a complex idea. The prop- 
erty or goods of a man, are those things which he 
has a legal right to possess, either at present or at 
some futui'c time. This legal right involves ques- 
tions botli of fact and law. The origin of the 
goods, the existence of the several transfers of them, 
and the sufficiency of those transfers, all in strict- 
ness ought to be proved, to establish property in 
them. Such proof, however, would be always diffi- 
cult — generally impossible. On this account, the 
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law has wisely provided that, with respect to per- 
sonal goods, possession shall be evidence ol' property. 
The resemblance of this principle to the one pro- 
posed in this work, that on a traverse a colorable 
title or truth, shall be sufficient, is very obvious ; 
but the more general and uniform operation of the 
new principle, seems to entitle it to the preference. 
For similar reasons, the law has provided that the 
possession of land shall, in many cases, be sufficient 
proof of the title until contradicted. But as this 
evidence does not always exist, and when it does 
exist, may be rebutted, tliis change of the ground 
apparently occupied by the issue, does not prevent 
mixed questions from arising out of the complex 
meaning of the word property. 
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CHAPTEE XIV. 

APPLICATION OF GENERAL PRINCIPLES TO PAR- 
TICULAR ACTIONS. 

3^4. The object of the pages immediately pre- 
ceding this, has been in part to recall to the reader's 
mind, matters which had been introduced into pre- 
vious parts of the work; and in part, to suggest a 
few ideas for which a proper place had not before 
presented itself. The reason of introducing these 
remarks in this place, was to prepare the reader for 
the observations which are now to follow on some 
forms of action in which the sound principles of 
pleading are neglected in a manner more remark- 
able than usual. These actions are debt on simple 
contract and assumpsit among the actions on con- 
tracts and trover and ejectment, among those for 
wrongs. 

335. The action of ejectment requires most dis- 
cussion, and shall first receive attention. It was 
orisrinally an action of trespass vi et 

^ ■' ... Ejectment, (a) 

artms, to recover damages tor ejectmg 

or turning out the plaintiff from his farm, or land 

held for a term of years. 

336. It is a remarkable feature of the common 
law that it abstains, almost entirely, from any mode 

(a) Stephen's PI. 11,32; 1 Chitty's PI. 309-315; 3 Black. 
199-306; Tyler on Ejectment, 33-87; 3 Thomas' Coke's Little- 
ton, 308, n. L. 
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of redress other than damages. Tliis seems to be a 
condusive argument against the opinion of Mr. 
Burke, that the law of England is not of Saxon 
origin. It is well known that among the Saxons 
the notion of damages was carried so far, tliat they 
instituted a sort of scale for valuing men's lives. 
"When a man was murdered, his family commenced 
a suit against the murderer, to recover the regulated 
damages. The introduction into England of the 
feudal system of Normandy, introduced a change 
in the law for the protection of real propei'ty. (5) 
337. In the feudal system, land was originally re- 
garded as public, not as private property. The 
Origin of eject- posscssion and use of it were allowed to 

ment. individuals in compensation for public 

services. Land, under that system, was no more a 
proper subject of traiRc, than the president's house 
would be at this day. Even when the land became 
hereditary, the service became hereditary along with 
it. As before it was confined to an individual, now 
it was confined to a family. Moreover, means were 
devised for securing the performance of the service, 
in case of certain incapacities in the tenant. The 
service was still regarded as, and in some degree 
was, a consideration for the land. The principle 
was settled, that whenever the power of rendering 
service ceased, either for a time or altogether, the 
land returned to the donor as a fund to enable him 
to provide for the service. As upon every such 
transaction, some profit accrued to the donor or 

(&) Lea's Superstition and Force, 17, et seq. 
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lord, he came to be regarded as having an interest 
in the land as real, and sometimes as valuable, as 
that of the tenant. The heir too, the next expectant 
of the estate had, as representative of the family, a 
recognized interest. With all these arrangements 
and interests, a right of alienation would have in- 
terfered. Alienations were, therefore, prohibited 
by the feudal law. If in case of an intrusion into 
lands, nothing but damages could have been recov- 
ered, it is manifest that a wide" door would have 
been opened for an evasion of that prohibition. 
Concerted intrusions would have been a ready 
means of indirect alienation. 

338. The feudal law, therefore, restored the tenant 
to his freehold from which he had been removed. 
In order to enable the tenant, when out of posses- 
sion, to establish his right, various forms of action 
were invented. When the right was established, it 
was uniformly enforced by the writ of habere faoias 
seizinam. This was a writ directed to the sherifl', 
commanding him to make the plaintiif, or demand- 
ant, as he was technically called, have seizin the 
feudal word for possession of the land recovered. 
This effectual remedy was, however, not extended 
to tenants for one or more years. Such tenants, 
according to feudal notions, had no seizin of the 
land. They had only a right of cultivation, under 
a contract with the proprietor, in whom the seizin 
still remained. The tenant's possession was, by a 
fiction of law, regarded as being merely in the 
character of bailiff or agent of the landlord. When 
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a tenant of thig kind was removed fram his posses- 
sion, he was left to recover damages in an action of 
trespass vi et armia. The frequent occurrence of 
the injury, occasioned a frequent application of the 
remedy. The modification of the action of trespass, 
which was resorted to, hence acquired a distinct 
name. It is now known as ejectment, 

339. In process of time the interest of the tenant 
for years in the land, became more solid and valu- 
able, and longer 'terms were, on various accounts, 
created. It sometimes happened that the interest 
of the tenant for j'ears, was really more valuable 
than that of his landlord. In this state of things, 
the judges ventured upon a measure which, though 
undoubtedly beneficial in its effects, was bold and 
even questionable, having respect to their authority. 
They invented a new writ of execution, or rather 
they accommodated the writ of habere facias seizi- 
nam to their purpose, by changing its phraseology, 
so as to require the sheriff to make the plaintiff 
have, not seizin of the land, but possession of his 
farm. This writ they issued upon every judgment 
for the plaintiff in ejectment, and it has now be- 
come a settled part of the law by the name of the 
writ of habere facias possessionem, or the writ of 
possession. 

340. The invention of this writ gave rise to a 
great change in the mode of legal proceedings. The 
Norman lawyers were among the most subtle rea- 
soners that the world has seen, and they showed no 
disposition to permit their talent to rust. They 



IN CIVIL ACTIONS. 281 

■were also inordinately attached to form. From 
these causes, the forms of action which they had 
invented for establishing the rights of disseized 
landholders, acquired a very inconvenient degree 
of intricacy. After the writ of possession was ap- 
plied to estates for years, it was perceived that the 
action of ejectmi:nt might be employed as a sub- 
stitute for these intricate modes of proceeding. 
When possession was given to the tenant for years 
by the sheriff, he was in as the tenant or agent of 
his landlord, to whom at the expiration of the lease 
he was bound to restore the land. It was then con- 
venient, when the freeholder and the tenant for 
years were both removed from the land, for the 
tenant to bring his action of ejectment for the loss 
of his term. When he had obtained judgment, the 
the injured parties were, by the writ of possession, 
both restored to their former condition. 

341. From this, to the practice of making a lease 
to serve as the foundation of an action of eject- 
ment, was an easy step. It was attended with but 
one difficulty. It was not lawful to make any con- 
veyance of lands, of which the grantor was not 
actually seized. To obviate this difficulty, the dis- 
possessed party went upon the land, when having a 
right to the seizin, and being actually upon the 
land, he was deemed to be sufficiently seized. He- 
then executed a lease to some friend who remained 
upon the premises until the persons in possession 
drove him off, and thus ejected him from his farm. 

342. The action of ejectment now advanced rap- 
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idly in the road of fiction. The next step was for 
F i c t i o n 8 in soms pcrson, Other than those actually 
ejectment. jjj possesssion, who Came upon the land 
either by accident or design, to tarn oflp the new 
tenant. Against this person, who was called the 
casual ejector, the action was bro.ught, but he being 
in concert with the plaintiff, or at any rate not hav- 
ing any interest in, or possessioi' of the land, would 
make no defense. The plaintiff would obtain judg- 
ment by default, and a writ of possession. The 
manifest effect of .this contrivance, was to enable 
any three men to combine and obtain possession 
of all the land they found it convenient to claim. 

343. When a proceeding of this kind became 
known to a party in possession of the land to which 
it related, he naturally applied to the court for leave 
to become a defendant. Had that leave been granted 
unconditionally, the proceeding would have become 
useless. Not only must the project of getting pos- 
session of the land without trial have fallen through, 
but the device of trying the title by ejectment could 
not have been applied to the case. The plaintiff 
could not have proved that tliis new defendant 
turned him out of his farm. The courts, therefore, 
would only admit the new defendant on condition 
of his agreeing to admit that fact, or, to speak tech- 
nically, of his confessing the ouster. On the other 
hand, the courts required notice of the proceeding 
to be given to the persons in possession of the land, 
or they would not at all entertain the fictitious 
action. 
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344. But the fictions did not stop here. Tlic 
declaration in ejectment stated a lease, and to the 
validity of that lease it was necessary that the lessor 
should have been seized of the land. If he were 
actually upon the land, and no other person claim- 
ing title were in the same situation, he was re- 
garded as seized. If two persons, both claiming 
title to the same land, were on different parts 
thereof, the seizin was in him to wliom it rightfully 
belonged. Hence, if a man entered upon land to 
which he claimed right of seizin, and did not actu- 
ally remove the persons in actual seizin, the case 
presented was one of a mixed character, in which 
the seizin depended upon the right. Such a seizin 
did, not, like an unequivocal or peaceable posses- 
sion, relieve the person having it from the burden 
of proof of his title; but when his right to seizin 
was proved, it made lawful his acts, to the lawful- 
ness of which seizin was necessary. 

345. These principles were applied to the case ol 
ejectment, except that the action of ejectment be- 
ing in form not a proceeding to recover seizin, but 
to try the right of present possession under a lease, 
an oiitstanding lease for years, although it would 
not affect the seizin of the lessor, or those claiming ' 
under him, would be fatal to them in ejectment, be- 
cause it does not consist with the right of making a 
new lease in possession. For the same reason, a 
right to possession under a lease for years without 
any seizin is sufficient to authorize a lease for the 
purpose of trying the title in ejectment. 
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346. This last doctrine gives room to the actions 
of ejectment brought by nominal sub-lessees of ten- 
ants for years; a mode of proceeding apparently 
unnecessary, and somewhat singular, but which owes 
its origin to the fictions involved in the modern ac- 
tion of ejectment. The courts, having adopted the 
plan of admitting tenants in possession as defend- 
ants, upon terms, prescribed whatever terms they 
thought fit. They now require the new defendant 
to engage to confess, not merely the ouster, but the 
lease, from the- claimant to the nominal plaintiff, 
and the entry which, if it were lawful, authorized 
that, lease. This confession is called the confession 
of lease, entry and ouster; but it would be more 
proper to say of entry, lease and ouster, sii;ce it is 
the entry of the lessor before the lease, not that of 
the lessee afterwards, which is confessed, that being 
the entry which is important to the plaintiff's title. 
The question of the lessee's possession, which is 
important to the, issue, only because if he were not 
in possession he could not be ejected, is settled by 
the admission of the ouster. Since the establish- 
ment of this rule, the nominal parties to the suit, 
that is, the plaintiff and the original defendant, 
called the casual ejector, are generally mere ficti- 
tious persons. 

347. An action of ejectment is now commenced 
by filing a declaration in the name of John Doe, or 

or some other imaginary person, aeainst 

Commencing ^. , , -„ '"' , . , 

proceedings Kichard ivoe, Or some other nominal cas- 

megectment. . 

ual ejector, equally imagmary. A copy 
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of this declaration, with a note annexed to it is, really 
written by the plaintiff's attorney, but purporting 
to be from the casual ejector, and addressed to the 
real defendant, is set up upon the land, or sent to 
the party in possession. The real defendant then 
comes forward, enters into the consent rule, appears 
and pleads the general issue. 

348. Tlie declaration in ejectment, like every 
other, contains two parts, the statement of a right, 
and of an injurious act encroaching upon D,e,aration m 
that right. The injurious act is admit- ejectment. 
ted by the confession rule. The rule also admits 
the derivative right of the plaintiff by admitting 
the lease. These are all the facts stated in the de- 
claration, and it would seem that the rule left noth- 
ing which could be disputed. But this is not the 
case. The construction given to the admission of 
a lease is somewhat, but not precisely, similar to 
that which has been in this work proposed to be 
given to technical words upon a traverse. It is the 
confession of the existence of a lease, and of its 
validity between the parties, but it leaves open for 
discussion the right of the lessor to make any lease. 
It only admits that he has made as good a lease as 
he could, and waives the objection which would 
arise from the circumstance of his being out of 
possession. 

349. An actual present possession, and the right 
to such possession, are both necessary to the power 
of making a lease. If the party has been in ac- 
tual possession, the right of possession would be 
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presumed for, otherwise against, liim. The actual 
possession he had not, yet the courts compel an ad- 
mission of such possession for an instant, in order 
to legalize their fiction. But as the admission is 
forced, and for a special purpose, they do not draw 
from such forced admission the inference of rightful 
possession. They leave the burden of proving the 
title where they found it, upon the plaintiff. The 
real issue in ejectment is, whether the plaintiff's 
lessor, at the time of the supposed lease, had right 
to the immediate possession of the land. Of this 
issue there is, however, not one word in the record. 

350. This issue is very much the same as an 
imaginary one, which was commented upon in a 
The issue in former page — whether Greenacre was the 

ejectment, property of Johu. The only difference 
between them, is the substitution of the right of 
present possession for that of property. This does 
not at all tend to simplify the issue. Very much 
the same sort of issue exists in the writ of right, 
one of the feudal actions for recovering real prop- 
erty. The general issue there, is whether the plain- 
tiff or defendant hath more right to the land. Our 
ancestors, in despair, gave up this issue to be tried 
by battle. They were not far wrong, in thinking 
that it required more than human wisdom, to decide 
so complicated a question; although they were 
mistaken in considering the event of a duel as the 
judgment of God. 

351. It must be admitted to be a singular fact, 
that an issue should thus grow out of a record, upon 
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a matter uo where alleged in the record. 
It is evidently a gross departure from all 
rational principles of pleading. Neither will the 
singularity nor the impropriety of such an occur- 
rence be diminished by the nature of the issue. 
This is a question of the most complex character. 
In order to produce this effect, two different mean- 
ings are given, in the course of the cause, to the 
word lease. In the declaration, it is held to signify 
a lease conveying an absolute right; in the confes- 
sion, a lease conveying the right of the lessor. 
When the defendant says that he is not guilty, he 
denies that the lease conveyed any thing to the 
plaintiff; when he admits the lease, he admits only 
its existence and validity between the parties. 

352. It is remarkable too, that the declaration 
does not aver any title in the plaintiff's lessor. It 
only avers, that whereas the lessor had demised to 
the plaintiff, a certain piece of land, for a certain 
time, which is not yet expired, the casual ejector 
ejected him from his farm. The defendant by his 
plea of not guilty, manifestly only denies that he 
put him out, or that the lease mentioned in the 
declaration existed; for these are the only facts 
which are alleged. But by a forced construction of 
the declaration, the plea is made to deny the right 
of the lessor to make a lease. 

353. The nominal issue having been joined, the 
actual pleadings in ejectment commence. The sup- 
posed defect in the title of the plaintiff's pleading on 
lessor, is of one of two different charac- p''"^' 
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ters. Sometimes the laud which he claims, by a 
general description is undoubtedly his, but there is 
a dispute about its extent. He claims Greenacre, 
and has an undoubted title to Greenacre. But the 
parties in possession of the plat of laiid, to recover 
which the action is brought, deny that it is part of 
Greenacre. These questions of boundary were 
formerly of continual, and are still of frequent 
occurrence in the United States. A difficulty occurs 
in deciding them, on account of the impossibility 
of understanding the facts of the case, if presented 
only in words. This has given rise to a peculiar 
mode of pleading in those cases, which for its pur- 
poses, is one of the happiest contrivances known. It 
is called pleading, upon the authority of courts ot 
justice of the highest rank; yet it does not com- 
mence until after the nominal issue is joined, 
upon the plea of not guilty. The defendant then 
takes defense on warrant, as it is called; that is, he 
enters upon the docket an application for a warrant, 
to be directed to the sheriff and surveyor of the 
county, where the land lies, directing them to sur- 
vey and lay down the lands, and return plats ot 
them to the court. Upon these plats are repre- 
sented, the land in controversy, the boundaries of 
the land claimed in the declaration, according to the 
views of both parties, the lines of all neighbouring 
tracts, which in the opinion of either party may 
tend to illustrate the matter in dispute, and also 
fences, trees and other objects natural or artificial, 
the position of which may be in any degree import- 
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ant. The surveyors return shows by whose order 
the delineations, or as they are technically termed, 
locations are made, and such locations are regarded 
as averments by the party directing them, that such 
is the true position of the objects located. 

354. The party is at liberty, upon the principle of 
several counts, to mate several locations of the 
same object. But he can give no evidence of any 
location which he has not caused to be made on the 
plat, nor any relating to any unlocated object. If 
the other party be satisfied with the locations made 
by his adversary, he need make none of his own; 
but if he thinks that he can derive any advantage 
from so doing, he has permission to locate any line, 
point or object, which he thinks proper. 

355. If one of the parties makes a location which 
is not true, the other party must counterlocate; that 
is, lay down the object in some other position. 
This counterlocation may or may not be the true 
one; its object is merely to put the adversary upon 
his proof. If no counterlocation is made, the 
original location is admitted. A counterlocation is 
merely a new form of traverse, adopted into this 
new mode of pleading. When no counterlocation s 
are made, there is, properly speaking, no issue upon 
the plats. When there is, the issue is whether the 
first location is the true one. 

356. This is a mere question of fact, to be decided, 

like other questions of fact, by a jury, upon evidence. 

That evidence, like other evidence, may give rise to 

questions of law, but there is no question of law 

19 
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mixed up in the issue. Thus if a line of a tract of 
land, is by the patent to run a certain course and 
distance, to a certain tree, and that tree is shown 
and proved to be out of the line of the intended 
course, and at a distance from the beginning of the 
line, greater or lees than that specified in the patent, 
it is a question of law, whether the course and 
distance is to be followed, or the line to go to the 
tree. This is a question of law, but it is a question 
of the law of evidence, and has been decided by the 
courts in favor of the tree upon principles of evi- 
dence. 

357. No s^'stem of pleading could have been 
devised to answer its purpose better than that upon 
Keforms in ^^® plats. But the issuc On the plats 
ejectment, jjj^y bg^ and almost always is joined with 
another, which is a mixed question of law and fact. 
The very question which has been before explained, 
" has John the property or right of possession in 
Greenacre? " Our object must now be, to find the 
means of disentangling the two issues from each 
other, and separating the mixed question in the 
latter, into questions of law and fact. In order to 
attain this object, it will be convenient first to clear 
the declaration of the fictitious draraatia personoB, 
with whicli it is encumbered. To make ejectment 
in form what it is in substance, and action for the 
recovery of lands out of the possession of the right 
owner, no matter what may be the nature of his 
title to them. To do this is not to innovate on the 
common law, but to bring back the action of eject- 
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ment to the genuine principles of the common law. 
Let it be enacted that every man may bring an 
action of ejectment in his own name, without 
fictitious parties, to recover any land, to the pos- 
session of which he is entitled, whether for a time 
or for ever, against any person who may have 
deprived him of the possession. Let all actions 
brought in fictitious names be dismissed. 

358. In drawing a declaration in this new action 
of ejectment, there need be no mention of a lease, 
because that averment will then become 

. . Proposed form 

immaterial, and like other immaterial of deciara- 
averments may be omitted. Omitting 
that averment, the declaration will simply complain 
that the defendant ejected the plaintiff from his 
land. When this declaration is traversed, whether 
in the old form of not guilty, or in the new form ^ 
which has been proposed in this work, the issue will 
be, whether the land was that of the plaintiff, and 
whether the defendant ejected him. The second of 
these points is a simple question of fact. The first, 
as the law now stands, is the complicated issue of 
which so much has been said. But it must be borne 
in mind, that the possession of land is evidence of 
property, against a mere wrongdoer. The posses- 
sion of the land is in this declaration, if not directly 
averred, necessarily implied in the averment, that 
the defendant ejected the plaintiff. The plaintiff is, 
therefore, at liberty to prove possession, and infer 
title from that fact. Or, perhaps, it would be better 
to insert a direct averment of possession, which 
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would remove all difficulty. A colorable righ-t will 
thus be made out. The proposed nils of coristrac- 
tion will prevent the declaration from being con- 
structed upon a traverse, to imply a negation of any 
fact; but the circumstances necessary to establish a 
colorable right being made out, the verdict must 
be against the traverser. The possession of the land 
being in the plaintiff, and the ejectment cannot be 
proved without proving possession in him, the title 
of the plaintiff can only be attacked by showing a 
title in another person, which is a fact requiring 
affirmative evidence, Underthe proposed rule, just 
repeated, such a fact must be alleged. It would, 
however, be certainly the wiser and better course, 
for the plaintiff to aver that he was possessed of a 
piece of land, from which the defendant ejected him. 

359. But neither of these forms of declaration 
would provide for all the cases in which the present 
action of ejectment is used as the remedy. Some- 
times the action of ejectment is brought by a plain- 
tiff who was never in possession; sometimes against 
a defendant who obtained the possession innocently; 
sometimes both these circumstances concur. In 
any of these cases, neither of the forms of declara- 
tion that have been suggested, will reach the case. 
To assist us in devising a form, which will answer 
the purpose, we will take as a model, the writ of 
entry, en le post. 

360. A writ of entry was a form of action, in- 
tended to try the right of property in freehold lands. 
The declaration complained that the defendant had 
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entered into the plaintiff's land, into which he, the 
defendant, had not entry, that is right of entry, 
unless by disseizin. "When the defendant had not 
himself committed the disseizin, the declaration 
stated who had committed it, and traced the title of 
the defendant from him. This being on several ac- 
counts inconvenient, a statute was passed authoriz- 
ing a writ of entry in the post. Post is a latin 
word, signifying after, and this writ was so called 
because the averment was, that the defendant had 
entered into the plaintiff's land, into which he had 
not entry, but "after" "post" the disseizin which 
was made by Hugh Hunt. 

361. In like manner, the declaration in ejectment 
might complain that the defendant detained the 
lands of him, the plaintiff, of which he, the plain- 
tiff, had formerly been in possession, and therefrom 
ejected; or of which A. B. had been formerly in 
possession, and therefrom ejected, the title of which 
A. B. hath since come to the said plaintiff. In all 
these cases, as in the original ejectment, the trav- 
erse would deny the ejection or ouster, and the pos- 
session of the ejected individual. In the last case, 
the traverse also denies the transmission of the title; 
that is, it denies that there is a colorable transmis- 
sion of title. 

362. If the defendant wishes to attack the mode 
in which the title has been transmitted, he may do 
it bv special plea. If the defense be, that the ejected 
individual was not lawfully in possession, that also 
may be shown by special plea. By these means, 
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every question, whether of law or fact, may be 
raised and referred to its proper tribunal, and the 
delay and expense of new trials in a great degree 
avoided. 

363. It will sometimes happen, too, that the plain- 
tiff, although his titlfe is good, cannot show that 
himself or any person under whom he claims, has 
ever been in possession. In this case he must, in 
the present mode of proceeding, prove his title by 
regular deduction from the original proprietor, the 
public. There is no need of changing the course 
of proof, but the declaration ought to be conformed 
to the proof. Its form might be tliat the defendant 
detained the lands of the plaintiff, which he claimed 
under the grant of the state to A. B. In this case 
no mention is made, or can well be made of an ejec- 
tion, but no inconvenience will arise from its being 
considered a modification of ejectment. A traverse 
will deny the grant to A. B. and the deduction of 
the plaintiff's title from A. B. subject to the same 
qualifications, as have been remarked in similar 
cases. 

364. A somewhat similar form might be adopted 
when the object was to recover land, of which the 
plaintiff had never been in possession, and which he 
claimed, mediately or immediately, undet the de- 
fendant. 

365. Another and more common case, seems to 
require some attention. The case of ejectment 
brought by a landlord for recovering land, in which 
the tenant's interest is forfeited by non-payment of 
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rent. In this case the common sense mode of pro- 
ceeding would seem to be, that the declaration 
should state the facts necessary to the plaintiff's 
title, and complain that the defendant detained the 
land, to the possession of which the plaintiff had by 
those means acquired a right. 

366. These improvements will meet all the cases 
in which the title of plaintiff in the whole land 
which he claims, is the subject of dis- 
pute. The other class, in which the possession^n 
controversy is about the boundaries of ^^"^ ""^^ ' 
land, is already amply provided for, and the law re- 
lating to it requires very little alteration. In those 
cases, the question whether the plaintiff or other 
ejected individual, was in possession of the land in 
dispute, generally depends upon whether it is a part 
of the tract of which such person was in possession. 
In those cases, the course of proceeding will be 
exactly the same as at present. The traverse puts 
the plaintiff on the proof of possession of the land 
in dispute. This depends upon whether it is part of 
his tract. The defendant in such cases, when he has 
put in his general traverse, may as heretofore, take 
defense on warrant. The proceedings on such war- 
rant will be the same as at present. But if there 
be reason to suspect that the plaintiff, or those 
under whom he claims, have had possession of the 
particular piece of land in controversy, the defend- 
ant must set forth his title in a special plea, and 
whenever the cause comes to a traverse, the warrant 
may be issued by the party who needs it, and the 
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case go on in the same manner as it would do under 
the existing regulations. 

367. The strongest objection to these reforms in 
the action of ejectment, will probably be, tliat they 
Bnrdenof proot "^J produce somc change in the burden 
in ejectment, ^f proof. This objection, it is hoped, a 
little attention will remove. At present the burden 
of proof lies entirely on the plain tifi". The testi- 
mony he must produce, is first the patent, or grant 
from the public. The object of the production of 
this document, is to show that the land is private 
property; in other words, to rebut the notion, that 
the land belongs to the public. This notion is one 
of the affirmatives, implied in the negation of the 
plaintiff's title. If the land do not belong to the 
public, it is a hardship on the plaintiff, to compel 
him to show that fact in a case in which the public 
is not concerned, and to enable a defendant to avail 
himself of an omission of the plaintiff's counsel, 
to defeat a claim, which for ought that appears may 
be just. If the land belongs to the public, nothing 
is easier than for the defendant to allege that fact. 
The burden of proof will then fall exactly where it 
now does. The public being the original proprietor 
of all lands, he who denies their continuing title in 
any land, must show how they have parted with 
their right. This can only be shown by the produc- 
tion of a grant from the public, to some private 
person. This is what is now required of a plaintiff 
in ejectment. The difference between the two modes 
of proceeding is not in the burden of proof, but in 
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the giving notice of the intention of requiring proof 
of a particular fact. 

368. This statement of the facts intended to be 
disputed, is, as has in the course of this essay been 
frequently observed, of the essence of judicial alter- 
cation; nay, absolutely necessary to the fair admin- 
istration of justice. 

369. If none of the persons under whom the 
plaintiflT claims have ever been in possession, there 
is no difference as to the proof required between 
the old and new schemes. The only difference, here 
again, is that the defendant cannot prove aiSrma- 
tive matter, without pleading it. At present the 
burden of proving such matter rests upon the 
defendant, but he is permitted to introduce his tes- 
timony, upon the general traverse of the plaintiff's 
title. 

370. The next point of difference between the 
existing and proposed modes of conducting an eject- 
ment, which I'equires attention, is this: Mode of tracing 
At present the plaintiff must show that mem. 
some individual died seized of the land, and trace 
his own title from that individual — or that himself 
and those under whom he claims had an uninter- 
rupted possession for twenty years. The reason of 
this rule is, that a descent takes away all the rights 
of entry which exist at the time of the descent. 
The heir who enters on the death of his ancestor, 
has therefore a right of present possession, and the 
only right of present possession in existence. This 
doctrine of descent tolling, or taking away entries, 
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has, at various times, been the subject of statutory 
regulation. As the law now stands, the entries are 
not entirely taken away until the expiration of five 
years from the descent. Yet, by analogy to the 
ancient law, the dying seized, which involves a 
descent, is considered as suflScient evidence of a 
right of present possession. 

371. The nature of this right of entry, perhaps, 
may require some explanation. The ancient law 

recognized a right to the land abstracted 

Eight of entry. ^ • w ^ • T4. 1 

trom a right oi possession. It also 
recognized a right of present possession, called a 
right of entry, because it might be enforced, with- 
out the aid of the process of a court of justice, by a 
simple entry upon the land. Besides these, there 
was known to the common law a right of possession 
to be enforced only through the medium of a court 
of justice. This right was regarded as something 
different, both from the right of entry and the mere 
right of the land. The right of entry, or an abso- 
lute right to the present possession, might be 
asserted without the aid of a process. At common 
law, the death of the wrongdoer, or any other per- 
son seized of the land, raised such a presumption 
of rightful possession as took away the right of 
eiitry, leaving only a right of possession to be 
enforced by process. 

372. Ejectment requires the right of present pos- 
session, or of entry, because the fictitious entry to 
execute the fictitious lease, is supposed to be made 
without the aid of process. The right of entry is. 
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therefore, the right which is in dispute in ejectment; 
hence the rule that twenty years' possession is a bar 
to an ejectment, because twenty years possession, 
without a descent, takes away the right of entry. 
The plaintiff in ejectment must show the right of 
entry in himself, by showing it to have existed in 
those under whom he claims. At common law, 
a dying seized involved a descent or escheat. An 
escheat vested the title in the feudal superior, and 
was, moreover, not a thing presumed or favored in 
the modern common law. A descent tolled all 
rights of entry but that of the heir. Statutes have 
altered all this; a bare descent does not take away 
entries, and a dying seized does not involve a 
descent, for the descent may be cut off by a devise. 
The traces of the ancient law are, however, still per- 
ceived in the notion that in ejectment the plaintiff 
must trace his title to some person who has died 
seized. The foundation of this doctrine, the reader 
\v\\\ perceive, is altogether technical, and connected 
with refinements in reasoning, more adapted to the 
school than the forum. Its practical good effects 
are not so evident as to furnish a reason for retain- 
ing an idea of so doubtful an origin. 

373. In the new mode of proceeding it is, there- 
lore, proposed that it should be sufficient for the 
plaintiff to show possession in himself, or any per- 
son under whom he claims. The reason of the pro- 
posed change is, that possession always affords a 
fair presumption of right, and quite as fair a pre- 
sumption during a man's life as at the moment of 
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his death. The notion of descents taking away 
entries, even abstracted from the technicalities with 
which it is connected, is one of the most barbarous 
and absurd ideas in the law. 

374. The requiring proof of a dying seized, in 
ejectment, is moreover a harsh rule, as it is requir- 
ing proof of the non-existence of rights of entry, 
the existence of which is nowhere alleged. The 
existence of any other title than that of the plain- 
tiff, is nowhere asserted, otherwise than as it is 
implied in the negation of the plaintiff 's title. On 
such an issue, sound principles of justice can only 
require proof of a colorable or apparent title. 
Again, the same rule is an imperfect rule, because 
a dying seized does not alone, at the present day, 
take away the entry. For all these reasons, the pro- 
posed is considered preferable to the prevailing rule. 
These remarks have been made on the rule, which 
requires proof of a dying seized, because it is recog- 
nized by the courts of Maryland ; the writer is not 
aware that it prevails in England, or in any other 
of the United States. (c) 

375. The action of trover and conversion has 
been incidentally so much illustrated and discussed. 
Trover and con- ^® *° render a reference to what has 

version, (d) jjggjj gg^j^j ^ sufficient introduction to 
the remarks about to be made. The declaration in 
trover and its general issue involve the very com- 

(c) In Maryland the doctrine rests on the case of Plummer's 
Lesspe «. Lane, 4th H. & McH. 74. 

(d) Stephen's PI. 18, 19, 40; 1 Chitty PI. 163-181. 
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plicated question of property. The fiction which 
supposes the possession of the defendant to have a 
lawful commencement, seems to take this action 
out of the reach of the general rule, that possession 
is evidence of property. The plaintiff admits a 
lawful commencement of possession in the de- 
fendant, and undertakes to show a better title. This 
may be done by showing that the defendant's right 
of possession lias passed, by his own act, or that ot 
the law, to tlie plaintiff — that it was originally 
temporary, and having expired, the more durable 
right of the plaintiff has attached — that the pos- 
session of tlie defendant was fiduciary, and intended 
for the benefit of the plaintiff — that the goods 
were the property of the plaintiff, but that he had 
been unlawfully deprived of them by persons other 
than the defendant, and that they had been lawfully 
transferred to the defendant from the wrongdoers 
— or that the possession having been accidentally 
lost to the plaintiff, the defendant had entered upon 
the vacant ^jossession. The last is the case stated 
in the declaration. The others are cases of a pos- 
session commencing lawfully, consistent with an 
existing right of property in another. The in- 
genuity of lawyers has added another class of cases; 
those in which the possession had an unlawful 
commencement, but the plaintiff chooses to wave 
that illegality, and inquire only into the right of 
property. 

376. Nothing can be more calculated to mislead 
than the statement of the right in a declaration in 
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statement o f t™^er, becausc it is entirely fictitious, 
and'of flnl: ^^ States that the goods, which are the 
'"2- subject of the injury, were in the pos- 

session of the plaintiff, as his goods and chattels. 
This statement may or may not be true; the 
plaintiff may show his title by any other evidence, 
as well as by possession. The next averment is, 
that the plaintiff casually lost the goods out of his 
possession; this is not true in one case in five 
hundred; very many are the cases in which it is 
physically impossible. Yet the averment is gravely 
made, even where the subject of the action is a rail- 
way a mile long. The plaintiff then avers that the 
defendant found the goods, although it may be 
notorious that he came to the possession of them in 
a mode quite different. The direct tendency of all 
this is, to confound the defendant, by preventing 
him from knowing what goods are intended to be 
claimed. But it is said that this is only induce- 
ment, and therefore not to be proved. The use of 
an inducement is, to explain what might not be 
easily intelligible without it, but this string of 
falsehoods only serves to confound the subject. Can 
any reason be assigned why the declaration should 
not simply state, that the defendant being in pos- 
session of the plaintiff's goods, converted them to 
his own use? There is no doubt that such a de- 
claration would be a good declaration in case. But 
it would not be a declaration in trover, because 
there would be no trover or finding alleged. It 
would, however, be quite as intelligible as a declara- 
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tion in trover. Under these impressions the writer 
has no hesitation in proposing the abolition of the 
action of trover. 

377. But even in the averment of the injurious 
act, which remains in the proposed form of declara- 
tion, there is too much generahty. The 
allegation is, that the defendant con- '"^"■'^"loii. 
verted the goods to his own use. This conversion 
may be committed in several modes — by use, by 
destruction, by injuring the goods, by sale, by re- 
fusal of delivery upon demand, and strangest of all, 
by unlawful acquisition. An action of trover may 
be brought for a horse, the defendant may have 
several horses in his stable, may have recently sold 
several others, and accidentally or designedly may 
have killed several others. The defendant can only 
gather from the declaration that he has, or has had 
in his possession, a horse which the plaintiff claims. 
It is necessary to his defense for him to know 
which of the horses is claimed. It is therefore pro- 
posed, and it is in strict conformity with the spirit 
of all the proposed reforms, that in the actions on 
the case which are to supply the place of trover, the 
plaintiff shall declare for using, injuring, destroy- 
ing, selling, detaining, or taking his property. 

378. This is indeed only an application of the 
rule, that the facts and not the inference from the 
facts, shall be stated in pleading. The unlawful 
taking may, and upon principle ought to be, re- 
dressed in an action of trespass vi et armis. But 
it has been held that the plaintiff may waive the 
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tortious taking and regard it merely as a conver- 
sion. The advantage that he derives from this is a 
facility of couplinj:^ a count for the injury with 
counts in case, or with counts in trespass, in his 
discretion. Tliis advantage may be continued to 
him, by allowing directly an action either on the 
case or in trespass, to be maintained for the taking 
goods. An inconvenient and absurd fiction will 
thus be avoided. 

879. As even this improved form of declaration 
may not always designate with sufficient accuracy, 
the subject of the injury, it is proposed that in 
every such declaration, such a description of prop- 
erty, by marks or otherwise, shall be inserted, as 
may serve to distinguish the same; or else it shall 
be stated from whose hands or in what manner it came 
to tliose of the defendant; or else that it is property 
which the plaintiff claims under the defendant and 
.which has never been delivered to him. Tlie 
plaintiff can suffer no inconvenience from stating 
in his declaration facts with which he must be 
acquainted, or it is impossible for him to prove his 
case. The goods can only be shown to be his, by 
tracing their history, or by means of some mark, 
natural or artificial, by which they may be described 
with some degree of certainty, and the greatest 
certainty the nature of the case would admit, would 
be all the certainty that could ever be required. 

380. Upon a general traverse, to such declara- 
tions as these, the issue would, after the adoption 
of the proposed reforms, present two questions: 
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Whether the injurious act was done bj the defend- 
ant, and whether the plaintiff had a colorable pro- 
perty' in the subject. The lirst is a simple question 
of fact; the second, as has been already shown, much 
less complex than the general question of property. 

381. The action of debt on simple contract, and 
some modifications of the action of assumpsit, re- 
main to be considered. The action of t^ ^* ^ 

Debt and as- 

debt on simple contract is very little etimpsit. 
used in the United States. It went out of use in 
England soon after the invention of indebitatus as- 
sumjpsit. It has since been revived in that country, 
but is still neglected on this side of the water. The 
objection to it is its liability to the wager of law. 
The wager of law is an ancient mode of „ 

^ _ _ Warar of law. 

trial peculiar to this and some other ac- <^ 
tions, in which the controversy is referred to the 
oath of the defendant, provided he can procure a 
certain number of his neighbors to swear that they 
believe him. The first reform which this action 
requires is the abolition of this mode of trial. 

382. The actions of indehitatus assumpsit, of 
assumpsit on a quantum meruit, quantuTn vale- 
lant, and insimut eomputasset are the Common 
modifications of assumpsit, to which it <=oimtB. (/) 
is now proper to advert. The difficulty in all these 
cases is the same; the want of a specification of 
the subject of the contract. Tiie promise is in- 
ferred in all of them from a debt which is stated, 

(e) Lea's Buperstition and Force, 13-90. 
(/) Stephen's PI. 269; 1 Chitty's PL 349-373.- 
20 
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with a generality and looseness, better assorting 
with its formal character of inducement than with 
its real one of the gist or substance of the action. 
In the three first cases it is only stated that the 
plaintiff sold goods, did work, or gave any other 
consideration to the defendant, out of which the 
debt arose. That the plaintiff, being indebted in 
the amount of the price of the goods, or other con- 
sideration, promised to pay; or else that he prom- 
ised to pay the plaintiff as much as he deserved or 
as the goods were worth, and that the plaintiff de- 
served or the goods were worth a certain sum. But 
there is nowhere to be found any accurate descrip- 
tion of the consideration. The defendant, however, 
lias the power of calling for such a description in 
the shape of a bill of particulars, a phrase which 
has already been explained. The only improve- 
ment which will be here suggested is to require the 
filing a bill of particulars in every ease, whether 
required or not. This is proposed on the same 
principle on which the prayer of oyer was formerly 
proposed to be dispensed with, that of getting the 
cause to an issue_as liast as possible. 

383. The insimul computasset count goes a step 
farther than any other. It states no consideration 
for the debt, but simply that the defendant ac- 
counted with the plaintiff of and concerning divers 
sums of money, before that time due and owing 
from the defendant to the plaintiff, and upon that 
account was found indebted in a certain sum, which 
he promised to pay. This count, were it a newly 



IN CIVIL ACTIONS. 307 

invented one, could not be sustained, even with the 
aid of the broadest general principle that has been 
laid down for the government of declarations in as- 
sumpsit. It does not even disclose the considera- 
tion sufficiently to show that the debt was not se- 
cured under seal. A bond, or even a judgment 
debt, might form one of the items of the account 
without producing any variance from the averments 
of the declaration. But evidence of such an item 
would probably be held to defeat the action. Yet 
this count, loose as it is, is established by the de- 
cisions of courts on the particular case. It has 
already been remarked that it could not be sustained 
upon general principles. 

384. While such counts are allowed, and they 
have their advantages, defendants are entitled to 
protection against the abuse of them. For the pur- 
pose of affording that protection, the account stated 
ought to be required to be in writing. Although, 
as the law now stands, an account may be verbally 
stated, the difficulty of proving such statement is so 
great as to prevent that principle from producing 
any practical effect. No practical inconvenience 
would, therefore, arise from this change in the law. 
It would, however, furnish the means of applying 
a remedy to the evil, principally to be complained 
of in the insimul computasset count. This evil is, 
that no description is given of the settlement in- 
tended to be proved. If a man has really made a 
settlement of accounts, it ought to be presumed 
that he knew the items to be just, and there can be 
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no hardship in permitting the creditor to sue upon 
the account stated, which certainly presents a col- 
orable claim. But the debtor ought to know what 
particular transaction is to be relied upon as an ac- 
count stated. This may be easily provided for, by 
restraining the plaintiff from giving evidence of 
any account stated, of which he has not filed a 
copy with his declaration. 

386. The action of debt on simple contract is 
open to precisely the same objections as that of as- 
sum/psit. The inconveniences are the same, and 
admit of the same remedies. In this form of action 
we again encounter counts on a quantum meruit, 
quantum, valebant and insimul computasset, as well 
as counts to recover a debt, the consideration of 
which is very generally stated. The deficiencies of 
these counts may be all cured by the remedies just 
proposed; that is to say, by filing bills of particu- 
lars and copies of accounts stated. 
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CHAPTEE XV. 

CONCLUSION. 

386. The remarks wliicli the writer proposed to 
himself to make upon the subject of pleading, have 
now been brought to a close. He has endeavored to 
point out the defects and the advantages of the sys- 
tem, in as particular a manner as the limits, which 
the nature of his work prescribed, would admit. 
He has suggested remedies for the one, and means 
of improving the other. He now submits them to 
the consideration of the reader, as presented in the 
preceding pages. Having thus brought his labors 
to a close, he is about to take leave of the subject, 
with a very few general reflections. 

387. One of the first steps in the path of civiliza- 
tion, is litigation. It is an undoubted truth, that a 
litigious spirit is a great evil. It is equally certain, 
that litigation itself is a burden upon society, and 
an evil which can only be endured, because it is a 
refuge from greater evils. But, notwithstanding all 
this, the substitution of a reference of controver- 
sies to the agents of the society, for the determina- 
tion of them, by the brute force of the parties, is a 
great stride towards civilization. It is a step which 
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implies the existsnce of some confidence iu public 
virtue, and that confidence is the strongest evidence 
of the existence of that virtue. When this step is 
taken, the science of jurisprudence has its birth. 
From that time, until the science is no longer suscep- 
tible of improvement, that is, until man has become 
a being of perfect wisdom and virtue, it is one of 
the duties of good citizens, to hasten its progress 
towards perfection. It is allowed to human inven- 
tions, continually to tend towards perfection; 
although the condition of our nature is such, that 
the attainment of that state is impossible. The 
writer has attempted, in the present work, to do 
something towards performing his share of this duty. 
With that view, he selected a subject, the impor- 
tance of which is generally acknowledged, and is, 
if denied, easily susceptible of proof, from the 
history of the science. 

388. The first steps in the progress of improve- 
ment, in this, as in all other eases, are the most 
important, since they supply, what may be figura- 
tively termed, the most pressing wants of the 
science. 

389. Among the mostpressing wants of jurispru- 
dence, is to be classed the ascertainment of the con- 
troversy. Judicial altercation is, therefore, one of 
the earliest features developed in every system of 
laws. While its object continues to be merely the 
ascertainment of the matters in dispute, for the 
information of the parties, and of those who are to 
decide the controversy, its forms continued simple 
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and uniform. This continues the case in every 
community, for a long time. The separation of 
controversies into questions of law and questions ot 
fact, and the institution of two classes of tribunals, 
for the decision of these two great classes of ques- 
tions, is not among the most obvious wants of a 
judicial system. Such an arrangement, as experi- 
ence proves, grows only out of the existence of a 
popular tribunal, or out of the most profound specu- 
lations upon politics and jurisprudence. We owe its 
existence to the former cause. 

390. When controversies arise, in an early stage 
of society, they are referred to a tribunal, which 
decides them according to the notions its members 
may entertain of natural equity, restrained by very 
few, if any, rules of positive law, or precedents of 
judicial decision. In this state of tilings, there are 
no lawyers ; no class of men devoted to the science 
of judicial ethics. One man is, therefore, as com- 
petent to decide a controversy as another of equal 
natural ability. But the increasing complexity and 
variety of transactions, in time render a code of 
laws necessary, and the decisions which that com- 
plexity and variety produce, compose the code. The 
law takes ever}' day more the form of an artificial 
system. Its principles, indeed, are to be found in 
natural morality, but the necessity of the case gives 
to them an artificial form, and introduces an arti- 
ficial form, and introduces an artificial mode of con- 
sidering and treating them. 

391. In this state of things, a class of lawyers 
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naturally arises; they are as naturally employed in 
the administration of a system, with which they are 
better acquainted than other men. Where in the 
former stage, the tribunals Jiave been composed of 
a few men, holding permanent situations, this pro- 
duces no change in the forms of litigation. But 
where the tribunals were of a popular character, 
comparatively numerous, and the members fre- 
quently changed, or where every member of society 
was a member of some tribunal, the necessities of 
justice produced a change. In those cases it was 
impossible to confine the selection of members to 
the class of lawyers. 

392. An instance of a tribunal partaking, in this 
sense, of the popular character, was the aula regis 
in England. Of that court, every baron, that is, 
every freeholder immediately under the king, was a 
member. When the laws grew complicated, the 
barons still continued to decide, but they were 
attended by j ustices, who were lawyers by profession, 
according to whose advice they decided questions of 
law. The house of lords, setting in its judicial 
capacity, is the successor to the axCla regis, and con- 
tinues to decide in the same way, at the present day. 
In like manner, in other courts, the jury anciently 
decided all matters of law and fact, and in some 
inferior English tribunals, they still have the same 
right. But when the law became a science and a 
profession, they were no longer regarded as com- 
petent to the performance of that task, in cases of 
any importance. J udges were, therefore, apr jinted 
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to assist them. The maxim, that to questions of 
fact the jury ought to answer, and to questions of 
law the court, was adopted. This involves the neces- 
sity of a seperation between the questions of fact 
and those of law. It was then necessary to adapt 
judicial altercation to that object, by greater dis- 
tinctness and accuracy. In this state it received the 
name of special pleading. The trial by jury, the 
most valuable and most admired feature of the com- 
mon law, is the immediate parent of that system 
of special pleading, which has been so much decried. 

393. In a semi-barbarous age everything is valued 
in proportion to its difficulty, not to its use. He- 
fined reasoning, subtlety and ceremony, were soon 
employed to obscure the system of pleading of 
which distinctness of conception and accuracy of 
expression, were the basis. Men no sooner became 
sensible of the evils which these qualities produced, 
than they sought a remedy. To destroy a system 
is always easier than to examine and reform one. 
Those who were dissatisfied with the corrupted state 
of special pleading, sought its destruction. They 
were not, however, strong enough to attain their 
end. They have been obliged to content themselves 
with introducing regulations, which lessened or 
partially destroyed its efticacy, either for good or 
evil. The most prominent of "these regulations 
have been the extraordinary latitude of construc- 
tion given to some general issues, and the unlimited 
power of amendment. 

394. As they could not get rid of the necessity 
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of a separation between the questions of law and 
those of fact, liypothetical directions took, to a cer- 
tain extent, the place of proper pleadings. The 
chief defect in this new mode of proceeding, con- 
sidered with reference to the separation of questions, 
in order to their reference to the proper tribunal, 
was, that the separation was only temporary. 'The 
judgment of the court could not be reformed with- 
out overturning the verdict of the jury. This, and 
the kindred doctrine of amendment, opened a door 
for endless new trials. The regulations for dimin- 
ishing the evils of pleading, and their effects, have 
taken their places among the causes of that delay of 
justice, of which every man complains. The delays 
of justice have become intolerable. We have no 
choice, but to remove the causes of them. 

395. To do this, it will be necessary to abandon 
the inodern substitute for pleading. Some other 
system of judicial altercation must be adopted in 
its room. If the trial by jury is to be continued, 
the substituted system must furnish the means of a 
separation between questions of fact and of law. 
Special pleading presents a system ready formed for 
that identical purpose. But it is rendered unfit for 
service by its encumbrances and intricacy. "What 
more is necessary than to separate the valuable 
qualities from those of a different character, by 
which they have been obscured; to remove the 
encumbrances, and resort to the system? Let us 
dispense with those forms, whose operation is not 
necessary to the preservation of distinctness and 
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accuracy. Let us give a reasonable latitude to 
amendments, and abstain from finally deciding 
causes upon matters of form, unless compelled so to 
do by the extreme necessity of tlie case. Having 
thus removed the objections to the system, let us 
give it additional vigor by a new construction of 
traverses, based on principles different from those 
which have been found only productive of delay and 
expense. Having thus obtained a system which 
may be practically useful, let as apply it, with pru- 
dence and diligence, to the uses for which it was 
designed. 
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